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Mayle closes her article with a general word-to-the-wise for anyone 
posting on the Internet: “Assume everything you put on the web will be 
viewed by everyone in your law firm, all of your clients, all of your 
opposing counsel, every judge in the country and your mom.”

“Navigating the Ethical Pitfalls of Online Networking,” is part of the 101 
Practice Series established by the Young Lawyers Division.

Back to top

Back to home

YourABA is a monthly publication e-mailed to all ABA members who have 
provided an e-mail address.

If you are already a member and want to sign up for YourABA, click here.

If you would like information on joining the ABA, click here.

Your e-mail address will only be used within the ABA and its entities. 
We do not sell or rent e-mail addresses to anyone outside the ABA.

Update your profile | Unsubscribe | Privacy Policy

American Bar Association  |  321 N Clark  |  Chicago, IL 60654-7598  
1-800-285-2221

© 2009 American Bar Association

 

Page 2 of 2Your ABA: November 2009 | Five ethical pitfalls of online networking

7/21/2010http://www.abanet.org/media/youraba/200911/article02.html



OPINION NO. 158 
OF THE MISSISSIPPI STATE BAR 

RENDERED DECEMBER 2, 1988 

 
INFORMATION ABOUT LEGAL SERVICES - An Attorney may solicit business for 
pecuniary gain by sending truthful and non-deceptive letters to potential clients known to 
face particular legal problems.  

The Ethics Committee of the Mississippi State Bar has been requested to render an 
opinion on the following facts:  

An Attorney learns of a prospective client's specific legal problem either by television, a 
newspaper article, word of mouth, police report, court proceedings, or other means. The 
Attorney mails a letter to this potential client known to face a particular legal problem. 
The letter solicits the individual's business in a truthful and non-deceptive way. The letter 
specifically addresses a particular legal problem facing the receipient and encourages the 
recipient to call or contact the Attorney. The letter specifically states that the Attorney 
may be able to help resolve the problem. The letter specifically states that there will be no 
charge for the initial phone consultation or interview. The question is posed as to the 
propriety of this action by an Attorney. 

This request addresses the issue of whether or not Rule 7.3 of the Rules of Professional 
Conduct of the Mississippi State Bar is still viable and binding upon Mississippi 
Attorneys in light of the United States Supreme Court's decision in June, 1988, of 
Shapero v. Kentucky Bar Association, 486 U.S. _____, 108 S. Ct. _____, 100 L. Ed. 2d 
475 (1988). In Shapero, the United States Supreme Court ruled that a State is prohibited, 
consistent with the First and Fourteenth Amendments of the United States Constitution, 
from categorically prohibiting lawyers from soliciting business for pecuniary gain by 
mailing truthful and non-deceptive letters to prospective clients known to the Attorney to 
be confronted by specific legal problems. The Court held that such advertising is 
constitutionally protected commercial speech. The decision partially invalidates Rule 7.3 
of the American Bar Association's Model Rule of Professional Conduct, which has 
almost the same identical wording as Rule 7.3 of the Mississippi Rules of Professional 
Conduct, which is set forth as follows: 

"A lawyer may not solicit professional employment from a prospective client with whom 
the lawyer has no family, close personal or prior professional relationship, by mail, in-
person, or otherwise, when a significant motive for the lawyer's doing so is the lawyer's 
pecuniary gain. The term "solicit" includes contact in person, by telephone or telegraph, 
by letter or other writing, or by other communication directed to a specific recipient, but 
does not include letters addressed or advertising circulars distributed generally to persons 



not known to need legal services of the kind provided by the lawyer in a particular 
matter, but who are so situated that they might in general find such services useful." 

The only difference in the Mississippi Rule 7.3 and the ABA Rule 7.3 is that the 
Mississippi Rule adds the words "close personal" to those persons with whom the lawyer 
may solicit professional employment. 

The Committee finds that the Shapero decision is unequivocal and would apply to Rule 
7.3 of the Mississippi Rules of Professional Conduct, and that Mississippi Attorneys are 
no longer bound at this time by Rule 7.3 as it relates to direct solicitation by mail. 
Therefore, an Attorney may ethically solicit business for pecuniary gain by sending 
truthful and non-deceptive letters to potential clients known to face particular legal 
problems. However, this Committee declines to endorse any specific language for 
solicitation letters that Attorneys may desire to send. 

This Opinion does not address other forms of solicitation of business by Attorneys. These 
would include in-person solicitation, which the Supreme Court has said a state may 
prohibit, Ohralik v. Ohio State Bar Assn., 436 U. S. 447 (1988), and generally distributed 
written advertising material offering non-deceptive legal advice to prospective clients 
which do not pose the same threats of coercion, intimidation, undue influence, 
overreaching, or invasion of privacy that justify prohibition of in-person solicitation, 
Zauderer v. Office of Disciplinary Counsel, 471 U. S. 626 (1985). 

The Committee must also point out that Shapero does not leave potential abuses of its 
ruling without remedies and points out that States can so regulate abuses by "...less 
restrictive and more precise means, the most obvious of which is to require the lawyer to 
file any solicitation letter with a State Agency...giving the State ample opportunity to 
supervise mailings and penalize actual abuses."  

 



RULE 7.4 LEGAL SERVICE INFORMATION 
 

a) Each lawyer or law firm that advertises his, her or its availability to provide legal services 
shall have available in written form for delivery to any potential client: 

 
(1) A factual statement detailing the background, training and experience of each 

lawyer or law firm. 
 

(2) If the lawyer or law firm claims special expertise in the representation of 
clients in special matters or publicly limits the lawyer's or law firm's practice 
to special types of cases or clients, the written information shall set forth the 
factual details of the lawyer's experience, expertise, background, and training 
in such matters. 
 
Further, any advertisement or written communication shall advise any 
potential client of the availability of the above information by prominently 
displaying in all such advertisements and communications the following 
notice: FREE BACKGROUND INFORMATION AVAILABLE UPON 
REQUEST. 

 
b) Whenever a potential client shall request information regarding a lawyer or law firm for 

the purpose of making a decision regarding employment of the lawyer or law firm: 
 

(1) The lawyer or law firm shall promptly furnish (by mail if requested) the 
written information described in paragraph (a) of this Rule. 

 
(2) The lawyer or law firm may furnish such additional factual information 

regarding the law firm deemed valuable to assist the client. 
 

c) A copy of all information furnished to clients by reason of this Rule shall be retained by 
the lawyer or law firm for a period of five years after the last regular use of the 
information. 

 
d) Any factual statement contained in any advertisement or written communication or any 

information furnished to a prospective client under this Rule shall not: 
 

(1) Be directly or inherently false or misleading; 
 

(2) Be potentially false or misleading; 
 

(3) Fail to disclose material information necessary to prevent the information 
supplied from being actually or potentially false or misleading; 
 

(4) Be unsubstantiated in fact; or 
 

(5) Be unfair or deceptive. 



 
e) Upon reasonable request by The Mississippi Bar, a lawyer shall promptly provide proof 

that any statement or claim made in any advertisement or written communication, as well 
as the information furnished to a prospective client as authorized or required by these 
Rules, is in compliance with paragraph (d) above. 

 
f) A statement and any information furnished to a prospective client, as authorized by 

paragraph (a) of this Rule, that a lawyer or law firm will represent a client in a particular 
type of matter, without appropriate qualification, shall be presumed to be misleading if 
the lawyer reasonably believes that a lawyer or law firm not associated with the originally 
retained lawyer or law firm will be associated or act as primary counsel in representing 
the client. In determining whether the statement is misleading in this respect, the history 
of prior conduct by the lawyer in similar matters may be considered.  

 
[Adopted effective June 22, 1994; amended February 11, 1999.] 
Comment 
Consumers and potential clients have a right to receive factual, objective information from 
lawyers who are advertising their availability to handle legal matters. The Rule provides that 
potential clients may request such information and be given an opportunity to review that 
information without being required to come to a lawyer's office to obtain it. Selection of 
appropriate counsel is based upon a number of factors. However, selection can be enhanced by 
potential clients having factual information at their disposal for review and comparison. 
[Amended February 11, 1999.] 



ETHICS OPINION NO. 252 
OF THE MISSISSIPPI BAR 
RENDERED APRIL 22, 2005 

The Ethics Committee has been asked to provide an opinion regarding a law firm’s web 
page and the rules regarding lawyer advertising as stated in the Mississippi Rules of 
Professional Conduct.  An inquiry has been made as to whether a law firm’s web page 
need be submitted to the Office of General Counsel for The Mississippi Bar in 
accordance with Rule 7.5(a) of the Mississippi Rules of Professional Conduct, or if Rule 
7.5(b)(8), MRPC, makes it exempt from the submission requirement. Next, an inquiry is 
made as to whether the sentence “[f]or more information please visit 
www.lawfirmname.com” contained in written materials constitutes a solicitation within 
the meaning of the rules, and if so, whether it negates the exemption outlined in Rule 
7.5(b)(8), MRPC.  The requestor also asks whether providing the firm web address, 
www.lawfirmname.com, as general information about the firm constitutes a solicitation 
within the meaning of the rules.  These questions are posed in light of the recent 
amendments made by the Supreme Court of Mississippi to Rules 7.1, 7.2 and 7.5, MRPC, 
effective October 1, 2004.   

Additionally, an opinion is sought regarding Rule 7.6, MRPC, and the requirement that 
an attorney certified or designated in a field of law by a non-ABA organization provide a 
disclaimer as outlined in the Rule and whether that requirement may be satisfied by 
posting a general disclaimer on the home page of the firm website with an asterisk on 
every attorney biography on the web page referencing the disclaimer language appearing 
on the home page.      

Rule 7.2(a), MRPC, defines an advertisement as “an active quest for clients involving a 
public or non-public communication” and includes computer-accessed communication.  
The comment to this Rule further articulates: 

Computer-accessed communications include, but are not limited to, Internet presences 
such as home pages or World Wide Web sites, unsolicited electronic mail 
communications, and information concerning a lawyer’s or law firm’s services that 
appears on World Wide Web search engine screens and elsewhere.   

Rule 7.5, MRPC, addresses the mandatory submission requirement of advertisements 
prior to their dissemination.  Rule 7.5(b), MRPC, outlines advertisements that are not 
required to be submitted prior to dissemination.  Among these is 7.5(b)(8), MRPC, which 
states that “Internet Web pages viewed via a Web browser, in a search initiated by a 
person without solicitation” are exempt from the submission requirement.   Therefore, 
while an internet web-page may be considered an advertisement, it is not mandatory that 
it be submitted to the Office of General Counsel for The Mississippi Bar.  
        

http://www.lawfirmname.com/
http://www.lawfirmname.com/


Additionally, providing the sentence “for more information please visit 
www.lawfirmname.com” in written materials does not negate the exemption provided by 
7.5(b)(8), MRPC.   The phrase appears only as an additional access route to a source of 
information, is passive, and not an “active quest for clients.”  Moreover, providing 
www.lawfirmname.com as part of general information about the firm, such as street 
address and telephone number also does not constitute a solicitation.  Once again, the law 
firm’s web address appears only as an additional source of information about the firm and 
is a passive, not an “active quest for clients.”  Additionally, as articulated in Rule 7.2(f), 
MRPC, the name of the lawyer or law firm, a listing of lawyers associated with the firm, 
the office address and telephone numbers, office and telephone service hours in 
advertisements and written communications shall be presumed not to violate the 
provisions of Rule 7.1, MRPC.  The office address referred to in this Rule includes the 
internet address of the law firm’s website.  Therefore, it does not constitute an 
advertisement, even if it is a passive attempt at solicitation.   

 Pertaining to the content of the law firm’s website, it is not necessary for the disclaimer 
language required by Rule 7.2(c) and (d) and 7.4(a) to appear on every page.  Moreover, 
it is not necessary for the biography of every attorney’s page to contain the language 
required by Rule 7.6(a) regarding certification or designation by a non-ABA approved 
organization.  The requirements outlined in the aforementioned Rules may be fulfilled by 
way of a general disclaimer icon or link the user may click to access a web page 
containing the compliant language. This icon or link should be easily located on the main 
page of the firm’s website.  

CAVEAT: An internet website may contain web pages or other types of information 
which are advertisements as defined in Rule 7.2 which do not fall within the exemption 
otherwise provided for in Rule 7.5(b)(8).  Any advertisement appearing within a website 
exempt from submission, may require submission to the Office of the General Counsel 
pursuant to Rule 7.5, MRPC.  Additionally, this Opinion does not circumvent Rule 
7.5(d), MRPC, which allows a lawyer to request from the Office of General Counsel an 
advisory opinion concerning compliance of a contemplated advertisement or 
communication in advance of its dissemination.  

 

http://www.lawfirmname.com/
http://www.lawfirmname.com/


RULE 1.6 CONFIDENTIALITY OF INFORMATION 
 

a) A lawyer shall not reveal information relating to the representation of a client unless the 
client gives informed consent, the disclosure is impliedly authorized in order to carry out 
the representation, or the disclosure is permitted by paragraph 

 
b) A lawyer may reveal such information to the extent the lawyer reasonably believes 

necessary: 
 

1) to prevent reasonably certain death or substantial bodily harm; 
 

2) to prevent the client from committing a crime or fraud that is reasonably certain 
to result in substantial injury to the financial interest or property of another and 
in furtherance of which the client has used or is using the lawyer’s services; 
 

3) to prevent, mitigate or rectify substantial injury to the financial interests or 
property of another that is reasonably certain to result or has resulted from the 
client’s commission of a crime or fraud in furtherance of which the client has 
used the lawyer’s services; 
 

4) to secure legal advice about the lawyer’s compliance with these rules; 
 

5) to establish a claim or defense on behalf of the lawyer in a controversy between 
the lawyer and the client, to establish a defense to a criminal charge or civil 
claim against the lawyer based upon conduct in which the client was involved, 
or to respond to allegations in any proceeding concerning the lawyer's 
representation of the client. 
 

6) to comply with other law or a court order. 
 

c) A lawyer who participates in an intervention on a lawyer, judge or law student by the 
Lawyers and Judges Assistance Committee shall not reveal any information learned 
through the intervention from or relating to the lawyer, judge or law student on whom the 
intervention is conducted except as may be permitted by the Rules of Discipline of the 
Mississippi Bar or required by law or court order. 

 
d) A lawyer shall reveal information to the Lawyers and Judges Assistance Committee in 

accordance with approved monitoring procedures of the Lawyers and Judges Assistance 
Committee relating to the status of compliance of a lawyer, judge or law student with the 
terms and conditions imposed upon the lawyer, judge or law student by the Lawyers and 
Judges Assistance Committee. 

 
e) A lawyer may reveal such information to the extent required by law or court order. 

[Amended June 23, 1994; amended April 18, 2002; amended effective November 3, 2005 
to add circumstances under which disclosure of otherwise confidential information is 
permitted.] 



Comment 
The lawyer is part of a judicial system charged with upholding the law. One of the 

lawyer’s functions is to advise clients so that they avoid any violation of the law in the proper 
exercise of their rights. 

 
The observance of the ethical obligation of a lawyer to hold inviolate confidential 

information of the client not only facilitates the full development of facts essential to proper 
representation of the client but also encourages people to seek early legal assistance. 

 
A fundamental principle in the client-lawyer relationship is that, in the absence of the 

client’s informed consent, the lawyer must not reveal information relating to the representation. 
See Terminology for definition of “informed consent.” This contributes to the trust that is the 
hallmark of the client-lawyer relationship. The client is thereby encouraged to seek legal 
assistance and to communicate fully and frankly with the lawyer even as to embarrassing or 
legally damaging subject matter. The lawyer needs this information to represent the client 
effectively and, if necessary, to advise the client to refrain from wrongful conduct. Almost 
without exception, clients come to lawyers in order to determine their rights and what is, in the 
complex of laws and regulations, deemed to be legal and correct. Based upon experience, 
lawyers know that almost all clients follow the advice given, and the law is upheld. 
 

The principle of client-lawyer confidentiality is given effect by related bodies of law, the 
attorney-client privilege the work product doctrine, and the rule of confidentiality established in 
professional ethics. The attorney-client privilege and the work product doctrine apply in judicial 
and other proceedings in which a lawyer may be called as a witness or otherwise required to 
produce evidence concerning a client. The rule of client-lawyer confidentiality applies in 
situations other than those where evidence is sought from the lawyer through compulsion of law. 
The confidentiality rule, for example, applies not only to matters communicated in confidence by 
the client but also to all information relating to the representation, whatever the source. A lawyer 
may not disclose such information except as authorized or required by the Rules of Professional 
Conduct or other law. See also Scope. 

 
The requirement of maintaining confidentiality of information relating to representation 

applies to government lawyers who may disagree with the policy goals that their representation 
is designed to advance. 

 
Paragraph (a) prohibits a lawyer from revealing information relating to the representation 

of a client. This prohibition also applies to disclosures by a lawyer that do not in themselves 
reveal protected information but could reasonably lead to the discovery of such information by a 
third person. A lawyer’s use of a hypothetical to discuss issues relating to the representation is 
permissible so long as there is no reasonable likelihood that the listener will be able to ascertain 
the identity of the client or the situation involved. 

 
Authorized Disclosure. Except to the extent that the client’s instructions or special 

circumstances limit that authority, a lawyer is impliedly authorized to make disclosures about a 
client when appropriate in carrying out the representation. In some situations, for example, a 



lawyer may be impliedly authorized to admit a fact that cannot properly be disputed or to make a 
disclosure that facilitates a satisfactory conclusion to a matter. 

 
Lawyers in a firm may, in the course of the firm’s practice, disclose to each other 

information relating to a client of the firm, unless the client has instructed that particular 
information be confined to specified lawyers. 

 
Disclosure Adverse to Client. Although the public interest is usually best served by a 

strict rule requiring lawyers to preserve the confidentiality of information relating to the 
representation of their clients, the confidentiality rule is subject to limited exceptions. Paragraph 
(b)(1) recognizes the overriding value of life and physical integrity and permits disclosure 
reasonably necessary to prevent reasonably certain death or substantial bodily harm. Such harm 
is reasonably certain to occur if it will be suffered imminently or if there is a present and 
substantial threat that a person will suffer such harm at a later date if the lawyer fails to take 
action necessary to eliminate the threat. Thus, a lawyer who knows that a client has accidentally 
discharged toxic waste into a town’s water supply may reveal this information to the authorities 
if there is a present and substantial risk that a person who drinks the water will contract a life-
threatening or debilitating disease and the lawyer’s disclosure is necessary to eliminate the threat 
or reduce the number of victims. 

 
Paragraph (b)(2) is a limited exception to the rule of confidentiality that permits the 

lawyer to reveal information to the extent necessary to enable affected persons or appropriate 
authorities to prevent the client from committing a crime or fraud, as defined in the Terminology 
section, that is reasonably certain to result in substantial injury to the financial or property 
interest of another and in furtherance of which the client has used or is using that lawyer’s 
services. Such a serious abuse of the client-lawyer relationship by the client forfeits the 
protection of this rule. The client can, of course, prevent such disclosure by refraining from the 
wrongful conduct. Although paragraph (b)(2) does not require the lawyer to reveal the client’s 
misconduct, the lawyer may not counsel or assist the client in conduct the lawyer knows is 
criminal or fraudulent. Ree Rule 1.2(d). See also Rule 1.16 with respect to the lawyer’s 
obligation or right to withdraw from the representation of the client in such circumstances. 

 
Paragraph (b)(3) addresses the situation in which the lawyer does not learn of the client’s 

crime or fraud until after it has been consummated. Although the client no longer has the option 
of preventing disclosure by refraining from the wrongful conduct, there will be situations in 
which the loss suffered by the affected person can be prevented, rectified or mitigated. In such 
situations, the lawyer may disclose information related to the representation to the extent 
necessary to enable the affected persons to prevent or mitigate reasonably certain losses or to 
attempt to recoup their losses. Paragraph (b)(3) does not apply when a person who has 
committed a crime or fraud thereafter employs a lawyer for representation concerning that 
offense. 

 
A lawyer’s confidentiality obligations do not preclude a lawyer from securing 

confidential legal advice about the lawyer’s personal responsibility to comply with these Rules. 
In most situations, disclosing information to secure such advice will be impliedly authorized for 
the lawyer to carry out the representation. Even when the disclosure is not impliedly authorized, 



paragraph (b)(4) permits such disclosure because of the importance of a lawyer’s compliance 
with the Rules of Professional Conduct. 

 
A lawyer entitled to a fee is permitted by paragraph (b)(5) to prove the services rendered 

in an action to collect it. This aspect of the rule expresses the principle that the beneficiary of a 
fiduciary relationship may not exploit it to the detriment of the fiduciary. 

 
Withdrawal. If the lawyer’s services will be used by the client in materially furthering a 

course of criminal or fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.16(a)(1). 
 
After withdrawal the lawyer is required to refrain from making disclosure of the clients’ 

confidences, except as otherwise provided in Rule 1.6. Neither this rule nor Rule 1.8(b) nor Rule 
1.16(d) prevents the lawyer from giving notice of the fact of withdrawal, and the lawyer may 
also withdraw or disaffirm any opinion, document, affirmation, or the like. 

 
Where the client is an organization, the lawyer may be in doubt whether contemplated 

conduct will actually be carried out by the organization. Where necessary to guide conduct in 
connection with this Rule, the lawyer may make inquiry within the organization as indicated in 
Rule 1.13(b). 

 
Dispute Concerning Lawyer’s Conduct. Where a legal claim or disciplinary charge 

alleges complicity of the lawyer in a client’s conduct or other misconduct of the lawyer 
involving representation of the client, the lawyer may respond to the extent that lawyer 
reasonably believes necessary to establish a defense. The same is true with respect to a claim 
involving the conduct or representation of a former client. Such a charge can arise in a civil, 
criminal, disciplinary or other proceeding and can be based on a wrong allegedly committed by 
the lawyer against the client or on a wrong alleged by a third person, for example, a person 
claiming to have been defrauded by the lawyer and client acting together. The lawyer’s right to 
respond arises when an assertion of such complicity has been made. Paragraph (b)(2)(5) does not 
require the lawyer to await the commencement of an action or proceeding that charges such 
complicity, so that the defense may be established by responding directly to a third party who 
has made such an assertion. The right to defend also applies, of course, where a proceeding has 
been commenced. Where practicable and not prejudicial to the lawyer’s ability to establish the 
defense, the lawyer should advise the client of the third party’s assertion and request that the 
client respond appropriately. In any event, disclosure should be no greater than the lawyer 
reasonably believes is necessary to vindicate innocence. 

 
As stated above, the lawyer must make every effort practicable to avoid unnecessary 

disclosure of information relating to a representation, to limit disclosure to those having the need 
to know it, and to obtain protective orders or make other arrangements minimizing the risk of 
disclosure. 

 
Other law may require that a lawyer disclose information about a client. Whether such a 

law supersedes Rule 1.6 is a question of law beyond the scope of these rules. When disclosure of 
information relating to the representation appears to be required by other law, the lawyer must 
discuss the matter with the client to the extent required by Rule 1.4. If, however, the other law 



supersedes this rule and requires disclosure, paragraph (b)(6) permits the lawyer to make such 
disclosures as are necessary to comply with the law. 

 
A lawyer may be ordered to reveal information, relating to the representation of a client, 

by a court or by another tribunal or governmental entity claiming authority pursuant to other law 
to compel the disclosure. Absent informed consent of the client to do otherwise, the lawyer 
should assert on behalf of the client all nonfrivolous claims that the order is not authorized by 
other law or that the information sought is protected against disclosure by the other law or that 
the information sought is protected against disclosure by the attorney-client privilege or other 
applicable law. In the event of an adverse ruling, the lawyer must consult with the client about 
the possibility of appeal to the extent required by Rule 1.4. Unless review is sought, however, 
paragraph (b)(6) permits the lawyer to comply with the court’s order. 

 
Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes the 

disclosure is necessary to accomplish one of the purposes specified. Where practicable, the 
lawyer should first seek to persuade the client to take suitable action to obviate the need for 
disclosure. In any case, a disclosure adverse to the client’s interest should be no greater than the 
lawyer reasonably believes necessary to accomplish the purpose. If the disclosure will be made 
in connection with a judicial proceeding, the disclosure should be made in a manner that limits 
access to the information to the tribunal or other person having a need to know it and appropriate 
protective orders or other arrangements should be sought by the lawyer to the fullest extent 
practicable. 

 
Paragraph (b) permits but does not require the disclosure of information relating to a 

client’s representation to accomplish the purposes specified in paragraphs (b)(1) through (b)(6). 
In exercising the discretion conferred by this rule, the lawyer may consider such factors as the 
nature of the lawyer’s relationship with the client and with those who might be injured by the 
client, the lawyer’s own involvement in the transaction and factors that may extenuate the 
conduct in question. A lawyer’s decision not to disclose as permitted by paragraph (b) does not 
violate this rule. Disclosure may be required, however, by other rules. Some rules require 
disclosure only if such disclosure would be permitted by paragraph (b). See Rules 4,1(b), 8.1 and 
8.3. Rule 3.3, on the other hand, requires disclosure in some circumstances regardless of whether 
such disclosure is permitted by this rule. 

 
Acting Competently to Preserve Confidentiality. A lawyer must act competently to 

safeguard information relating to the representation of a client against inadvertent or 
unauthorized disclosure by the lawyer or other persons who are participating in the 
representation of the client or who are subject to the lawyer’s supervision. See rules 1.1, 5.1 and 
5.3. 

 
When transmitting a communication that includes information relating to the 

representation of a client, the lawyer must take reasonable precautions to prevent the information 
from coming into the hands of unintended recipients. This duty, however, does not require that 
the lawyer use special security measures if the method of communication affords a reasonable 
expectation of privacy. Special circumstances, however, may warrant special precautions. 
Factors to be considered in determining the reasonableness of the lawyer’s expectation of 



confidentiality include the sensitivity of the information and the extent to which the privacy of 
the communication is protected by law or by a confidentiality agreement. A client may require 
the lawyer to implement special security measures not required by this rule or may give informed 
consent to the use of a means of communication that would otherwise be prohibited by this rule. 

 
Disclosures Otherwise Required or Authorized. The attorney-client privilege is 

differently defined in various jurisdictions. If a lawyer is called as a witness to give testimony 
concerning a client, absent waiver by the client, Rule 1.6(a) requires the lawyer to invoke the 
privilege when it is applicable. The lawyer must comply with the final orders of a court or other 
tribunal of competent jurisdiction requiring the lawyer to give information about the client. 

 
The Rules of Professional Conduct in various circumstances permit or require a lawyer to 

disclose information relating to the representation. See Rules 2.2, 2.3, 3.3 and 4.1. In addition to 
these provisions, a lawyer may be obligated or permitted by other provisions of the law to give 
information about a client. Whether another provision of law supersedes Rule 1.6 is a matter of 
interpretation beyond the scope of these Rules, but a presumption should exist against such a 
supersession. 

 
Former Client. The duty of confidentiality continues after the client-lawyer relationship 

has terminated. See Rule 1.9.  
 

[Amended June 23, 1994; amended effective November 3, 2005.] 
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Visit the MS Supreme Court Web site for Rules here. 

On December 9, 2004, the Supreme Court of Mississippi approved the Policies and 
Procedures regarding the submission of advertising presented by The Mississippi Bar for 
implementing the provisions of Rule 7.5 of the Mississippi Rules of Professional Conduct 
(MRPC).  
 
Rule 7.5, MRPC, requires that certain advertisements be submitted. The Policies and 
Procedures outline how a submission is to be made and what fees are to be paid dependent 
upon whether the submission is made prior to its dissemination.  

Because the Office of General Counsel for The Mississippi Bar (OGCMB) acts as custodian of 
submitted advertisements for the Supreme Court of Mississippi, each mandatory submission 
must be separately made, providing those items required by Rule 7.5(c), MRPC, as “items to 
be submitted.”  This also requires an attorney making multiple submissions to submit each 
separately.  For example, each television or radio commercial must be submitted on a 
separate form of media (CD, video, etc.).  The submission of several commercials on one tape 
or CD is not a proper submission within the Rules or the Policies and Procedures, as each one 
must be separately submitted.              

The submission of an advertisement pursuant to Rule 7.5, MRPC, does not trigger an 
evaluation of compliance with the advertising rules, but only “submission” as the Rule 
requires.  The only way one can have an advertisement evaluated for compliance within the 
rules is to request an Optional Advisory Opinion in accordance with Rule 7.5(d), MRPC.   

Rule 7.5(d), MRPC, details how an Optional Advisory Opinion is to be obtained and what must 
be submitted.  As stated in the Rule, a request is eligible for an Opinion only if it is made prior 
to dissemination of the advertisement and only if it allows OGCMB forty-five (45) days for 
evaluation.       

As stated in the Policies and Procedures, the request for an Optional Advisory Opinion is 
separate and distinct from the mandatory submission requirement.  Should a lawyer properly 
request an Optional Advisory Opinion within the proper time frame and pay the appropriate 
fee, the lawyer is still required to submit the advertisement separately in accordance with the 
mandatory submission requirement outlined in Rule 7.5(c), MRPC, should it ever be 
disseminated.    

Because the OGCMB acts as custodian of requests for Optional Advisory Opinions for the 
Supreme Court of Mississippi, each mandatory submission must be separately made, 
providing those items required by Rule 7.5(d)(1), MRPC, as “items to be submitted to obtain 
Advisory Opinion.”  This also requires an attorney making multiple requests for Optional 
Advisory Opinions to submit each separately.  For example, each television or radio 
commercial must be submitted on a separate form of media (CD, video, etc.).  The submission 
of several commercials on one tape or CD for the purpose of receiving an Optional Advisory 
Opinion is not a proper request within the Rules or the Policies and Procedures, as each one 
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must be separately requested.              

Rules 7.1 through 7.7, MRPC, address lawyer advertising in Mississippi.  All lawyers should 
review these Rules to insure that they are in compliance.   

Visit the MS Supreme Court Web site for Rules here. 

POLICIES AND PROCEDURES 
FOR SUBMISSION OF ADVERTISEMENTS TO  

THE OFFICE OF GENERAL COUNSEL  
FOR THE MISSISSIPPI BAR  

*as approved by Order of the Supreme Court of Mississippi  
December 9, 2004  

In accordance with Rule 7.5(g), MRPC, the Office of General Counsel of the Mississippi Bar 
promulgates the following Policies and Procedures for submission of advertisements by 
members of the Mississippi Bar: 

I. Mandatory Submissions 

   A. A copy or recording of any advertisement to be published shall be submitted to the  
       Office of General Counsel of the Mississippi Bar (OGCMB) prior to its first 
       dissemination.   

        1. In accordance with Rule 7.2(a), MRPC, an advertisement is an active quest for  
            clients involving a public or non-public communication.  The term “advertisement” 
            includes, but is not limited to, communication by means of telephone, television,  
            radio, motion picture, computer-accessed communication, newspaper, sign, 
           directory, listing or though written communication. 

        2. In accordance with Rule 7.5(b), MRPC, the following are exempt from  
            the submission requirement:  
            a. Any advertisement that contains no illustrations and no information other than that  
                set forth in Rules 7.2 and 7.4; 
            b. Any telephone directory advertisement; 
            c. Notices or announcements that do not solicit clients, but rather state new or  
                changed associations or membership of firms, changed location of offices, the 
                opening of new offices, and similar changes relating to a lawyer or law firm;   
           d. Professional business cards or letterhead; 
           e. On premises office signage; 
           f. Notices and paid listings in law directories addressed primarily to other  
              members of the legal profession;  
           g. Advertisements in professional, trade, academic, resource or specialty publications 
              circulated to specific subscribing audiences rather than the general public at large  
              that announce the availability of a lawyer or law firm to practice a particular type of  
              law in many jurisdictions and that are not for the purpose of soliciting clients to  
              commence or join in specific litigation to be performed in Mississippi; 
           h.Internet Web pages viewed via a Web browser, in a search initiated by a person   
              without solicitation. 
           i. Informative or scholarly writings in professional, trade or academic publications; 
           j. A communication mailed only to existing clients, former clients or other lawyers; 
           k. Any written communications requested by a prospective client; and, 
           l. Any notices or publications required by law 
 
   B.  A submission of advertisement is defined as “each advertisement” unless the same  
        advertisement is to be republished in print or electronic media utilizing the same script.  
        Any change to the form or content of an advertisement after submission will require a 
        new submission.  If there is no change to the form or content of an advertisement,  
        a new submission is not required upon a new dissemination of the advertisement.   

        A submission of advertisement to the OGCMB shall consist of the following: 
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       1. A copy of the advertisement or communication in the form or forms in which it is to be 
          disseminated; 

       2. A transcript, if the advertisement or communication is on videotape or audiotape; 

       3. A statement of when and where the advertisement has been, is, or will be used. 
 
   C. Fee 

       1. A fee of twenty-five dollars ($25) per submission of advertisement or communication 
           timely filed is required.   

       2. A fee of one hundred and fifty dollars ($150) per submission of advertisement or  
            communication not timely filed is required.   

       3. The fee shall be made payable to “The Mississippi Bar.”  

       4. Accounting – The OGCMB will receive the fee and deposit it accordingly. The  
            accounting office for The Mississippi Bar will create a new line item and keep a  
            record of the fees submitted.   

       5. The OGCMB’s use of the fees submitted will be limited to the administration and  
            enforcement of the advertising rules as stated in Rule 7.5(c)(4), MRPC. 
  
   D. Timeliness of Filing - A submission will be deemed “timely filed” if it is submitted prior 
        to its “first dissemination” as stated in Rule 7.5(a), MRPC.     

   E. Retention of Mandatory Submissions 

       1. Each submission will be assigned a docket number and docketed in a docket book.  
           The information contained in the docket book will include the docket number; the 
           date of the submission; the name of the lawyer or firm making the submission; the 
           type of advertisement submitted; and, whether an optional advisory opinion was also  
           requested.   

       2. Storage – the submission will be retained for a period of three (3) years from the date 
           of submission in accordance with Rule 7.2(h), MRPC.   
 
   F. A request for an Optional Advisory Opinion submitted in accordance with Rule 7.5(d),  
       MRPC, does not fulfill the mandatory submission requirement as stated in Rule 7.5(c), 
       MRPC.  Each must be filed separately with the appropriate fee.  
      
II. Optional Advisory Opinion 

   A. As stated in Rule 7.5(d), MRPC, a lawyer may request an advisory opinion concerning 
        the compliance of a contemplated advertisement or communication with the Rules in  
        advance of disseminating the advertisement or communication by submitting the  
        advertisement or communication and the appropriate fee to the OGCMB at least forty- 
        five days prior to dissemination.  

   B. Upon receipt of a request for an Optional Advisory Opinion, the OGCMB will evaluate 
       all advertisements and communications submitted to it pursuant to this Rule for  
       compliance with the applicable requirements set forth in Rule 7.5, MRPC. The 
       OGCMB will render its advisory opinion within forty-five days of receipt of a request.  
       However, if the OGCMB determines that there is reasonable doubt that the  
       advertisement or communication is in compliance with the Rules and that further  
       examination is warranted but that such examination cannot be completed within the forty- 
       five day time period, it will so advise the filing lawyer within the forty-five day time  
       period. In the latter event, the OGCMB will complete its review as promptly as  
       circumstances reasonably allow.  If the OGCMB does not send any correspondence or  
       notice to the lawyer within forty-five days, the advertisement or communication will be  
       deemed approved. 
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   C. A submission of advertisement to obtain an Optional Advisory Opinion shall consist  
        of the following: 

       1. A copy of the advertisement or communication in the form or forms in which it is to 
           be disseminated; 

        2. A transcript, if the advertisement or communication is on videotape or audiotape; 

        3. A statement of when and where the advertisement has been, is, or will be used. 
 
   D. Fee 

       1. A fee of fifty dollars ($50) per submission to obtain an Optional Advisory Opinion is  
           required.   

       2. The fee shall be made payable to “The Mississippi Bar.”  

       3. Accounting – The OGCMB will receive the fee and deposit it accordingly. The  
           accounting office for The Mississippi Bar will create a new line item and keep a 
           record of the fees submitted.   

       4. The OGCMB’s use of the fees submitted will be used only for the purposes of  
           evaluation and/or review of advertisements and preparing the Optional Advisory  
           Opinion as provided in Rule 7.5(d)(1), MRPC.   
   
   E. Timeliness of Filing - A submission to obtain an Optional Advisory Opinion will 
       be deemed “timely filed” if it is submitted forty-five (45) days prior to its “first  
       dissemination” with the proper fee. Dissemination of an advertisement during the above 
       described forty-five (45) day period prior to the OGCMB rendering its Optional  
       Advisory Opinion will result in the advertisement being returned without opinion along  
       with a refund of the fee.        

   F. Retention of Optional Advisory Opinion Requests 
   
       1. Each Request will be assigned a docket number and docketed in a docket book. The  
           information contained in the docket book will include the docket number; the date of  
           the request; the name of the lawyer or firm making the request; and, the type of  
           advertisement for which an opinion is being requested.   

   G.  Change of Circumstances – If a change of circumstances occurs regarding an  
        advertisement or communication that was previously submitted for an Optional  
        Advisory Opinion that raises a substantial possibility that the advertisement  
        or communication has become false or misleading as a result of the change in 
        circumstances, the lawyer shall promptly resubmit the advertisement or a modified  
        advertisement to the OGCMB along with an explanation of the change of circumstances  
        and a fee of twenty dollars ($20) per “submission of advertisement or communication.”   
        Resubmissions will be docketed as described above and the fee received will be used  
        only for the purposes of evaluation and/or review of advertisements and preparing the  
        Advisory Opinion.        
    
   H.  A submission under the mandatory submission requirement as stated in Rule 7.5(c),  
        MRPC, does not constitute a request for an Optional Advisory Opinion in accordance  
        with Rule 7.5(d), MRPC.  Each must be filed separately with the appropriate fee.      
 
Visit the MS Supreme Court Web site for Rules here. 
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Notice 

The contents of this presentation are designed for educational purposes only. Each case is unique 
because of facts and circumstances associated with the case. Therefore, changes in facts and 

circumstances may result in conclusions different than those stated herein.  
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BRUCE H. BRAWNER, M.Ed., CRC, CCM, LCP 

Brawner & Associates, Inc. 
145 Executive Drive 

P.O. Box 2973 
Madison, MS  39130-2973 

    Telephone:  (601) 605-8733 
    Fax:  (601) 605-8734 

e-mail:  brucebrawner@bellsouth.net 
 
Brawner & Associates, Inc., is an independent medical management and vocational 
rehabilitation company based in Mississippi.  Our company was founded in 1998 and we 
are based in the greater Jackson, MS area.  Our professional staff is composed of two 
Rehabilitation Nurses, and two three Vocational Rehabilitation Consultants, and one Job 
Placement Specialist serving the state of Mississippi.  Our staff has more than 60 years of 
cumulative experience in nursing, medical case management, and private rehabilitation 
services.  At Brawner & Associates, Inc., we specialize in medical case management, life 
care planning, vocational assessment, earnings capacity evaluations, and return to work 
services. 
 
Mr. Brawner completed his Bachelor of Science Degree in Social Science and Education 
in 1976 and earned his Master’s Degree in Vocational Rehabilitation Counseling from 
Mississippi State University in May, 1978.   He has additional post-graduate education 
and training in Rehabilitation Counseling through the University of Tennessee, the 
University of Alabama at Birmingham, the University of Southern Mississippi, and again 
at Mississippi State University. 
 
Mr. Brawner has over 30 years of experience in both public and private rehabilitation.  
since 1998, he has owned and operated Brawner & Associates, Inc., Madison, MS where 
he and his staff of Nurse Consultant’s and Rehabilitation Specialists provides 
management and delivery of medical management, vocational rehabilitation, and life care 
planning services. 
 
He has been a member the International Association of Rehabilitation Professionals  
since 1984.  Mr. Brawner has served as the Mississippi Chapter President on two 
different occasions. He is a professional member of several other national rehabilitation 
counseling associations including, the International Academy of Life Care Planners. He 
is a Board Certified Rehabilitation Counselor; National Certified Counselor; Licensed 
Professional Counselor in the State of Mississippi; Board Certified Case Manager; and 
Vocational Expert for the Social Security Administration.   
 
Mr. Brawner has qualified as an expert witness in United States District Court in 
Mississippi, Louisiana and Texas.  He has qualified as an expert witness in state courts in 
Mississippi, Alabama, Louisiana, Texas and Kentucky. 
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Mississippi State Bar Presentation 
 

“Utilizing the Rehabilitation Consultant to Assist in 
Determining Loss of Wage Earning Capacity and the Cost of 

Future Medical Expenses”  
 
 
 
 
Introduction: 
 
 
 
Elements of Physical Damages: 
 
In a recent book entitled “Damages Law For Mississippi Trial Practice”, written by John 
Corlew, Attorney and Edited by Kathy Smith, Attorney, they indicated from a historical 
perspective, the Mississippi Supreme Court addressed elements of physical injury 
damages in 1871 in Memphis & Charleston R.R. Co. v. Whitfield, 44 Miss. 466, 495-96 
(1871). 
 
In this publication, they reported there has been no great change in the elements of 
physical injury damages since the Whitfield case. The modern cases reflect the following: 
 
(1) Medical expenses incurred because of injury; 
 
(2) Income loss because of injury;  
 
(3) Future medical expenses;  
 
(4) Future loss of income; loss of wage earning capacity;  
 
(5) Pain and suffering, past and future;  
 
(6) Disfigurement;  
 
(7) Past and future inability to perform non-occupational services;  
 
(8) Inability to enjoy pleasures of life as a result of injury;  
 
(9) Mental suffering 
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Corlew and Smith cite two excellent opinions by former United States District Judge 
Walter L. Nixon, Jr. illustrate the consideration of these various elements of physical 
injury damages in arriving at a judgment. Ramsey v Georgia-Pacific Corp., 511 F. Supp. 
399-400 (S.D. Miss. 1981), aff’d, 671 F2d 1376 (5th Dir. 1982); and Walters v. Inexco 
Oil Co., 511 F Supp. 21, 30-32 (S.D. Miss. 1079), aff’d, 632 F2.d 91 (5th Cir. 1980), cert. 
denied, 450 U.S. 999 (1981). See also Woods v. Nichols, 416 So. 2d 659, 671 (Miss. 
1982); White v Thomason, 310 So. 2d 914, 918 (Miss. 1975) Kinnard v. Martin, 223 So. 
2d 300, 303 (Miss. 1969), where the Supreme Court discusses the various elements, 
including:  
 
(1) Degree or amount of physical injury; character and extent of injuries;  
 
(2) Mental and physical pain, past, present and future;  
 
(3) Temporary and permanent disability;  
 
(4) Medical expenses;  
 
(5) Loss of wages and wage earning capacity;  
 
(6) Sex, age, and plaintiff’s state of health;  
 
(7) Loss of use of limbs; and  
 
(8) Disfigurement or mutilation of the body.  
 
 
In my part of this presentation, we will address two of areas of potential economic 
damages. 
 
(1) Loss of wage earning capacity 
 
(2) Future medical expenses 
 
We will discuss the potential role of the rehabilitation specialist in evaluating the 
plaintiff’s loss of wage earning capacity and their future medical expenses. 
 

 

 
 



 May 13, 2011 
Page 5 
 
 

 

What is a Vocational Rehabilitation Counselor? 

• A vocational rehabilitation counselor is a counselor who specializes in working 

with individuals who have experienced an interruption in their ability to perform 

work, due to physical and/or psychological injuries and/or impairments.  

 
Qualifications 

• Vocational rehabilitation counselors are usually individuals who have a graduate 

degree in rehabilitation counseling.  
• Vocational rehabilitation counselors are usually Board Certified by the 

Commission on Rehabilitation Counselor Certification.   
• Have specialized work experience in working with injured or impaired persons.  
• May specialize in a specific type of disability.   

 

Forensic Rehabilitation 

• Forensic rehabilitation is a specialty within the field of rehabilitation, where 

expert testimony is offered related to the fields of : 
• vocational rehabilitation,  
• vocational evaluations 
• vocational/educational testing 
• labor market research,  
• job development,  
• job analysis,  
• other areas related to vocational rehabilitation.   
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Who is Qualified to Determine Employability? 
 

Many times physicians are requested to provide opinions concerning a person’s 

employability or their level of disability. 

 

However, it recognized by the American Medical Association in their publication 
Guides to the Evaluation of Permanent Impairment, 5th Edition that “with more 
complicated cases, in which the physician is requested to make a broad judgment 
regarding the individuals ability to return to any job in his or her field, a decision of this 
scope usually requires input from medical and a non-medical expert, such as a vocational 
specialist.  There are many stable and changing factors which have to be considered, such 
as the person’s education, skills, motivation, state of the job market, and local economic 
considerations”.   
 

Clearly, while the role of the physician is very important in providing physical or mental 

guidelines for work related activities, there are many elements that are best addressed by 

the vocational rehabilitation specialist. 

 

 

Vocational Rehabilitation Services 
  

Vocational rehabilitation counselors in the private sector drew from the traditional 

government concept of vocational rehabilitation, and their programs were developed 

which offered the services of: 

 

(1) Vocational evaluation 

 

(2) Vocational/educational testing 

 

(3) Vocational counseling  
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(4)  Labor market survey and job placement services  

      

 (5)  Consulting with the treating physician and other medical professionals    

             to further understand the individuals exact physical or health-related 

             limitations 

 

(6)  Performing job analysis of specific jobs helps to ensure that the job fits with   

       the person’s physical abilities and vocational qualifications 

 

(7) Developing Rehabilitation and Life Care Plans 

 

(8)  Vocational expert testimony is another service offered, as it was determined that 

       vocational information could assist with providing useful information regarding 

      an injured person’s ability to work in the gainful labor market, as well as 

      establishing their residual wage earning capacities 

 

Purpose of the Vocational Evaluation 

 

• The purpose of a Vocational Rehabilitation Evaluation is to determine 

rehabilitation potential, employability, and expected earnings following a 

disability or injury.  
• The Vocational Rehabilitation Evaluation is designed to help determine a client or 

examinee’s vocational potential and develop a plan for medical and vocational 

rehabilitation and when applicable, render opinions for forensic purposes.  
• Job and Labor Market Survey and Research help to explore the availability of 

appropriate jobs to which a client or examinee can return to work.  
• Determine post incident wage earning capacity. 

 



 May 13, 2011 
Page 8 
 
Vocational Evaluation: 
 

To conduct a comprehensive vocational evaluation, the consultant usually has a personal 

interview with the injured person to obtain key information.   

 

(1)   Age, 

 

(2)  Education/training background, 

 

(3)  Previous work experience, including their salary history, is obtained during  

      the initial interview,   

 

(4)  The person’s other life experiences, such as military history, hobbies, social,  

      and civic activities may reveal skills and abilities which need to be considered,  

 

(5)  Vocational/educational testing may also be needed to further clarify the person’s 

abilities.  

 

The referral source usually provides the counselor with information which addresses the 

injured person’s post-injury, physical/psychological capabilities, such as being restricted 

to light work, or not being able to perform repetitive stooping and bending.   

 

If a personal interview is not allowed, then the vocational rehabilitation evaluation can be 

based upon available file information, such as medical records, personnel records, and 

depositions.  Through analyzing this information, the consultant determines the injured 

person’s residual transferable job skills.   

 

The vocational rehabilitation counselor is then able to determine what jobs are still 

feasible, based upon the person’s vocational qualifications and physical capabilities, and 

a determination is made regarding the injured person’s post-injury wage earning capacity.  
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Medical Foundation: 
The physician provides opinions concerning the person’s physical 

capabilities/limitations. 

 

This helps in determining the person’s Residual Functional Capacity. 

 

Some areas that may be addressed by the physician include the person’s ability to 

perform the following: 

Lifting 

Carrying  

Pushing 

Pulling 

Standing  

Walking 

Sitting 

Climbing 

Balancing 

Bending 

Stooping 

Kneeling 

Crawling 

Reaching 

Handling 

Fingering 

Hearing 

Visual Function 

Environmental Limitations 
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Standardized Methodology for Analysis of Past Work: 
 

Following the initial interview, the vocational rehabilitation counselor conducts an 

analysis of the person’s past work, to determine the physical demands, skills, and 

aptitudes previously required.   

 

The vocational consultant utilizes their knowledge of the jobs a person has held, and this 

may be accomplished through onsite job analysis, or by researching these jobs through 

utilizing nationally accepted resource materials and by following a standardized 

methodology.   

 
Resource Materials: 
The resource materials most commonly utilized by vocational rehabilitation consultants 

include:  

(1) The United States Department of Labor’s Dictionary of Occupational 

Titles. 

 

(2) The United States Department of Labor’s Selected Characteristics of 

Occupations as Defined in the Dictionary of Occupational Titles. 

 

(3) The United States Department of Labor’s Guide to Occupational 

Exploration. 

 

(4) The Classification of Jobs.  

 

(5) U.S. Department of Labor’s O*Net D.O.T. 
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Physical Demands of Work: 
The physical requirements of jobs are classified by the U.S. Department of Labor as 

sedentary, light, medium, heavy, and very heavy.  Each of these categories carries 

specific definitions regarding the amount of lifting, walking, standing, and sitting 

generally required.  

(1) Sedentary – A sedentary job requires the least physical exertion of all the 

job classifications.  This is defined as requiring no more than ten pounds 

of lifting, and usually the job would involve sitting the majority of the 

work day.  An example of this job would be a secretary.  

 

(2) Light – This type of job would involve a maximum lifting of 20 pounds on 

an occasional basis, with frequent lifting of ten pounds.  Generally, a light 

job requires walking or standing for six hours out of an eight hour work 

day.  However, it may involve sitting the majority of the time with 

frequent pushing/pulling with arm or foot controls.  Examples of light 

work include a waitress or poultry processing worker.  

 

(3) Medium – Medium work would involve lifting a maximum of 50 pounds 

on an occasional basis, with frequent lifting/carrying of objects weighing 

up to 25 pounds.  Generally, this job would involve standing or walking 

for 6 hours out of 8, or it may involve sitting the majority of the time with 

the person performing frequent pushing/pulling with their arms or 

operating foot controls.  An example would be a truck driver. 

 

(4) Heavy – Heavy work involves lifting a maximum of 100 pounds on an 

occasional basis, with frequent lifting of up to 50 pounds.  An example of 

this type of work is that of a carpenter helper. 

 

(5) Very Heavy –This involves lifting over 100 pounds occasionally with 

frequent lifting of up to 100 pounds.  An example of this type of work 

is that of a fire-fighter.  
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Job Skills: 

Defined as specific job qualifications or knowledge which have been acquired or 

learned while performing a job or through education and training.  

 

Jobs are classified as unskilled, semi-skilled, or skilled.  The U.S. Department of Labor 

and the U.S. Social Security Administration have set forth standards which are utilized by 

vocational rehabilitation counselors to classify work as to the skill levels required.  

  

(1) Unskilled:  

(a) This requires only short demonstration, up to and including thirty 

days of job instruction to learn.  

(b) An example of unskilled work would be a poultry processor or 

industrial cleaner.   

(c) Unskilled work usually requires little or no judgment to do simple 

or repetitive duties.  

 

 (2) Semi-skilled: 

(a) This requires over thirty days and up to and including six months 

of vocational preparation.  

(b) An example of semi-skilled work includes a hotel desk clerk and a 

truck driver.   

(c) Semi-skilled work requires some skills, but does not require doing 

the more complex job duties.  The reasoning, language, and math 

capabilities are usually higher than required for unskilled work.  A 

job may be classified as semi-skilled when such things as 

coordination and dexterity are required, or when operating foot 

controls and hand controls are major aspects of the job.   
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 (3) Skilled:  

(a) This requires over six months and up to ten years of vocational 

preparation.  

(b) This type of work requires a person to perform detailed and 

complex work and to utilize higher levels of reasoning, language, 

and math abilities. 

(c) Examples include doctors, lawyers, claims professionals, etc.  

 

Worker Traits: 
 

A trait is vocationally relevant physical or mental attribute that permits a person to 

perform a work activity adequately.  A trait is not a skill. 

• Developed based upon the Minnesota Theory of Work Adjustment 

• Worker traits are defined as innate characteristics that can be utilized by 

worker 

• Can be identified through an analysis of a person’s work history – there 

are 72 worker traits identified. 

 

Aptitudes: 

• Defined as specific capacities and abilities of an individual in order to 

learn or perform adequately a task or job duty.   

• 11 aptitudes identified. 

• Examples:  General intelligence, verbal abilities, and motor coordination. 
 

Physical Demands: 
 

Defined as physical activities that a job requires –  
  

• 20 physical demands identified  
 

• Examples:  strength, reaching, handling, talking. 
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Environmental Conditions: 
Defined as the physical surroundings of a worker in a specific job – 
 

• 14 environmental conditions identified 

• Examples:  Noise intensity, vibrations, proximity to moving mechanical 

parts. 

Temperaments: 
 
Defined as personal traits required by a worker in specific job situations.   
 

• 11 temperaments identified – 
• Examples:  Directing others, influencing people, dealing with people, 

performing repetitive work. 
 

Interest Areas: 
 

• 12 interest areas identified. 
• Examples:  Mechanical, industrial, administrative, selling.   

 
Transferable Skills: 
Based upon an analysis of the injured person’s past work, the vocational rehabilitation 

counselor identifies the job skills and aptitudes the person has previously demonstrated.  

This is especially important if the injured worker is not able to return to their job of injury 

or any of their previous jobs.   

 Transferability of job skills is most probable and meaningful among jobs if: 

 (1) The same or a lesser degree of the skill is required.  

 (2) The same or similar tools or machines are used.  

 (3) The same or similar raw materials, products, processes, or services are 

                        involved.  

 There are degrees of transferability ranging from close similarities to remote or 

incidental similarities.  A job does not have to have all three aspects to be transferable. 
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Determine Post-Injury Employability 
  

Through the identification and utilization of the person’s transferable job skills, and by 

performing a labor market survey of the person’s area of residence, the vocational 

rehabilitation counselor is able to determine the injured worker’s post-injury 

employability and wage earning capacity in the open labor market.  

 

Determination of post-injury wage earning capacity is performed by comparing the 

wages earned or capable of being earned by that same worker following his or her 

injury.  Other factors which may be considered include  

• Age 

• Education 

• Access to labor market 

• Economic conditions of his or her area of residence 

• Placeability 

• Labor force participation 

 

Examples of Determining Employability 
Example 1 

Consider you have a 50 year old skilled electrician, with a 12th grade education who 

hurts his back, when shelving fell on him at while he was shopping at a national retail 

store.  He had back surgery performed.   

 

His tax records confirm that he was averaging $45,000.00 per year in his job over the past 

3 years. 

 

Let’s assume he is restricted by the physician from lifting only 20 pounds, and he can 

only perform bending activities on an occasional basis.  In this scenario, the electrician 

would not be able to perform to his previous job, because his job is medium, requiring 

occasional lifting of up to 50 pounds, and frequent bending is required.   
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However, the vocational rehabilitation counselor analyzes his past work, and determined 

that he has the following skills:   

 

• Knowledge of tools 

• Knowledge of machines 

• Knowledge of materials 

• Knowledge of methods used as an electrician 

• Knowledge of electrical theory 

• Ability to plan electrical layouts 

• Skills in the installation and repair of wiring, electrical fixtures, apparatus, and 

control equipment 

 

He also demonstrated the following worker traits: 

 

¹ above average aptitudes for  

¸ form perception  

¸ manual dexterity 

¹ average aptitudes for  

¸ intelligence 

¸ verbal abilities 

¸ numerical abilities 

¸ spatial perception 

¸ finger dexterity 

¸ eye/hand/foot coordination 

¸ color discrimination 
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These skills can transfer into other lighter work, such as small electrical appliance repair, 

electrical starter repair, electrical fixture salesperson, and small office machine repair 

technician.   

 

He lives in the Jackson, MS area and a job survey confirms that these types of jobs are 

currently and periodically available to him and pay an average of $34,000.00 per year. 

 

Therefore, it is the opinion of the vocational specialist that he had a pre-injury wage 

earning capacity of $40,000.00 per year and a post-incident wage earning capacity of 

$43,000.00 per year. 

 

This information is provided to the Economist or Financial Analyst to calculate his future 

loss of wages. 

 
Example 2 

 

Assume we have a 52-year-old female who reported an injury to her lower back while 

employed as a parts inspector.    

 

Her injury occurred in a motor vehicle accident outside of work when she was hit by an 

18 wheeler. She was earning $24,000.00 per year in her job.  This is documented through 

wage records.  She did undergo medical care including a lumbar fusion.   

According to her physician and the Functional Capacity Evaluation, she was released to 

work of a sedentary classification, but has to alternate her sitting and standing every 30 

minutes.  

 

Educationally, she has a GED (High School Equivalency).  She has not other formal 

vocational training.  The fact that she has her GED is seen as an asset, as many employers 

require a high school degree or a GED (High School Equivalency) as a prerequisite 

qualification for various types of semi-skilled and lower end of skilled work activities.   
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¸ Parts inspector—job at the time of injury 
 

¹ This work is unskilled and light to medium work 
¹ Low back fusion 
¹ FCE and physician restrict to sedentary work 
¹ No transferable skills to sedentary 
¹ Average worker traits for  

¸ motor coordination 
¸ finger dexterity 
¸ manual dexterity 

 

She cannot return to her previous job and her employer has no sedentary work 

available for her.  There would only be a limited number of positions for which she 

would qualify in her general area of residence.  Examples may include: self-service 

booth cashier, telemarketer, parking lot cashier, and expansion envelope maker. 

 

She lives in Hot Coffee, MS, with the nearest towns in Collins, Magee and Laure, 

MS.  Based upon the vocational evaluation and job survey performed by the 

vocational specialist there are some jobs available that would fit within her vocational 

qualifications and medical restrictions, and she is employable in the competitive job 

market. 

 

It is the opinion of the vocational specialist that she had a pre-injury wage earning 

capacity of $24,000.00 per year and a post-incident wage earning capacity of 

$15,000.00 per year. 

 

This information is provided to the Economist or Financial Analyst to calculate his 

future loss of wages. 
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Example 3 

Assume you have a 35 year old female who lives in Tupelo, MS who is a parts inspector 

and this was their job at the time of their injury. This person was making $30,000.00 per 

year.   

 

This injury occurred when she was rear ended by a teenage driver who was texting at the 

time of the accident. Consider that this person had the same low back fusion as with 

example #2.  Assume that they are now restricted to sedentary work.  However, under 

this scenario, we are going to assume that this person had only worked as a parts 

inspector for 3 years. Again, the employer of injury has no sedentary work available.  

 

However, under this scenario, we are going to assume the following new information:  

That was identified during her   

(1) This individual also has past work as a bookkeeper for 5 years.   

¹ This work is skilled and sedentary 

¸      Skills 
¹ Knowledge of basic record-keeping systems and procedures 
¹ Math skills 

 
She has exhibited various skills through her work as a bookkeeper that can be transferred 

to many sedentary occupations which are closely or similarly related to bookkeeping.  

Additionally, she has exhibited through her past work above average aptitudes for tasks 

involving numerical abilities and clerical perception.  She has shown average worker 

aptitudes for tasks involving general intelligence, verbal abilities, form perception, 

motor coordination, finger dexterity, manual dexterity and color discrimination.    

 
Based upon my review of this person’s age, her education, her past work experience, and 

considering the medical guidelines set forth in the Functional Capacity Evaluation and by 

her physician, it is the opinion of the vocational specialist that this person is employable 

at this time.   
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Looking at her past work history, it is the opinion of the vocational specialist she would 

not be able to perform her past work as a parts inspector, but would be able to perform 

her past work as a bookkeeper.  Additionally, there are many other sedentary occupations 

for which she would qualify.  Examples include: 

 

• General Ledger Bookkeeper 

• Tax Preparer 

• Hotel Night Auditor 

• Collection Clerk 

• Accounting Clerk 

 
Under this scenario, a job survey was initiated, and the following were the results:   

(1) Numerous current and periodic jobs identified. 

(2) Pay for most of the jobs identified averaged $26,000.00 per year.  

 
It is the opinion of the vocational specialist that she had a pre-injury wage earning 

capacity of $30,000.00 per year and a post-incident wage earning capacity of 

$26,000.00.00 per year. 

 

This information is provided to the economist or financial analyst to calculate her 

future loss of wages. 
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Example 4 
¸ Poultry line worker—job of injury 

¹ 12th grade education  

¹ Bilateral carpal tunnel with surgery  

¹ This work is unskilled and light work 

¹ This work requires constant reaching, handling, and fingering 

¹ Pay rate of $20,000.00 per year 

¹ Past work experience as a sales clerk 

¹ Average worker traits for 

¸ Finger dexterity 

¸ Manual dexterity 

¹ Lives in Jackson, MS 

¹ Released to light work  

¹ Restrictions of no constant handling or fingering 

¹ Can perform frequent handling and fingering 

¸ Examples of alternative job goals 

¹ Counter attendant 

¹ Furniture rental clerk 

¹ Retail sales clerk 

¹ Sales attendant (Wal-Mart greeter) 

¹ Auto rental clerk 

¸ It is the opinion of the vocational specialist that she had a pre-injury wage earning 

capacity of $20,000.00 per year and a post-incident wage earning capacity of 

$15,080.00 per year. 

 

¸ This information is provided to the economist or financial analyst to calculate her 

future loss of wages. 
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Example 5 

 

¸ Poultry line worker—job of injury 

¹ 10th grade education 

¹ Bilateral carpal tunnel syndrome 

¹ This work is light and unskilled 

¹ This work requires constant reaching, handling and fingering 

¹ Pay rate of $20,000.00 per year 

¹ No other work experience 

¸ Lives in Forest, MS 

¸ Released to light work 

¸ Restrictions of no constant or frequent handling and fingering 

¸ Can only perform occasional handling and fingering 

¸ Vocational evaluation completed 

¸ Job Survey completed 

¸ Results: has poor vocational potential 

¸ It is the opinion of the vocational specialist that she had a pre-injury wage earning 

capacity of $20,000.00 per year and a post-incident wage earning capacity of 

$0.00 per year. 

 

¸ This information is provided to the economist or financial analyst to calculate her 

future loss of wages. 
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VOCATIONAL EXPERT SERVICES 

 

 Vocational rehabilitation counselors are usually contacted to provide vocational 

expert services by attorneys or claims professionals, when the injured worker is alleging 

he or she cannot return to the job of injury or other work making similar wages.  The 

following vocational expert services may be requested.  

 (1) Vocational Evaluation 

 (2) Vocational Testing 

 (3) Job Analysis  

 (4) Job Accommodation  

 (5) Job Placement  

 (6) Labor Market Surveys  

 (7) Wage Earning Capacity  

 (8) Vocational Testimony 
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Loss of Income in Mississippi Cases 
 
Loss of Income. A plaintiff’s loss of income due to injury, as with medical and cure 
expenses incurred must be shown to be reasonably related to defendant’s fault. See, e.g., 
Capital Transport Co. V Segrest, 181 So. 2d 111, 120 (Miss. 1965): 
 

Loss of income was a proper element of damage, but such loss, if any, was 
susceptible to definite proof by the records of his business operation.  

 
The Court noted the confusion in Segrest between testimony related to loss of income and 
loss of earning capacity on the part of the plaintiff. Loss of income should address the 
period from date of injury to date of return to employment; loss of wage earning capacity 
should address any diminishment of plaintiff’s ability to earn, projected over his work life 
expectancy. See Walters v. Gilbert, 158 So. 2d 43, 50 (Miss. 1963) (“loss of earning 
includes, necessarily, past loss, present loss and future loss”). Proof of loss of past 
income can be as simple as showing the number of paychecks missed. As discussed 
below, loss of wage earning capacity and future loss of income should probably require 
expert testimony. In Clark v. Deakle, 800 So. 2d 1227, 1230-31 (Miss Ct. App. 2001), the 
Court of Appeals discussed why a jury probably refused to accept loss of income 
evidence in the form of an uncorroborated document prepared by plaintiff’s ex-husband 
which listed day plaintiff missed work and multiplied total hours missed by her hourly 
rate of pay.   
 
 
Loss of Wage Earning Capacity; Future Loss of Income.  
 
The impairment of a plaintiff’s earning capacity is a proper element of damage which 
need not be specially pleaded. It is not a bar to recovery that the plaintiff was not engaged 
in a gainful occupation at the time of injury. Mississippi Cent. R. Co. v. Smith, 168 So. 
604, 606 (Miss. 1936). The burden is upon the plaintiff to show the extent of his 
permanent injury and decreased earning powers if any. Kincade & Lofton V. Stephens, 
50 So. 2d 587, 594 (Miss. 1951). The plaintiff must show, to recover for permanent loss 
of wage earning capacity, that he does have some permanent physical impairment. I f the 
loss of wage earning capacity in the future is temporary, likewise, the plaintiff must show 
that he has some temporary physical impairment which extends into the future. Casey v. 
Texgas Corp., 361 So. 2d 498, 499 (Miss. 1979).  
 

Loss of earning capacity can be partial or temporary, or partial and permanent, or 
total and temporary, or total and permanent. It depends upon the nature and extent 
of the physical impairment as is well recognized in all compensation acts. It is the 
unbroken continuity of physical impairment into the future which makes it 
permanent. The extent of the physical impairment, together with the duration 
thereof, determines the amount of loss of earning capacity.  
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Walters v. Gilbert, 158 So. 2d 43, 49-50 (Miss. 1963). The Walters case also notes that 
almost any person, “not a hopeless cripple or permanently helpless” has earning capacity. 
The person could be a “night watchman, parking low attendant, babysitter or hold some 
similar job.” Moreover, it is not necessary that a plaintiff’s loss of wage earning capacity 
be limited to his past work experience. For example, in Gillis v. Sonnier, 187 So. 2d 311, 
3113 (Miss. 1966), the injured plaintiff was 15 year old boy whose only income was from 
serving as a newspaper delivery boy. The Court observed:  
 

 
The jury would have been justified in assuming that this fifteen year old boy, 
healthy, active, attending school, would not remain a delivery boy of newspapers 
all of his life. They had a right to consider that as he grew older and more mature 
he would very probably engage in other vocations, and, in connection therewith, 
the jury had a right to consider the diminishment or impairment of his earning 
capacity.  
 

The “future consequences [for which plaintiff seeks recovery] must be established in 
terms of reasonable probabilities.” Munn v Algee, 924 F.2d 568, 575 (5th Cir. 1991), cert. 
denied, 502 U.S. 900 (1991); Entex, inc. V. Rasberry, 355 so. 2d 1102, 1104 (Miss. 
1978). For loss of future wage earning capacity, proof might include testimony from 
medical experts as to degree of physical impairment, vocational rehabilitation experts as 
to job market opportunities, training and rehabilitation services available to qualify a 
person for those markets, economists to address potential earnings in a particular field 
and changes which might be reasonably expected, psychologists and /or other experts to 
address a particular plaintiff’s capabilities for employment, and capacity for education 
and training to perform in particular vocations. See, e.g., Jesco. Inc. v. Shannon, 451 So. 
694, 703 (Miss 1984) (vocational rehabilitation counselor). 
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What is a Life Care Planner? 

• A life care planner is a practitioner who specializes in preparing a rehabilitation 
plan based upon documented needs of an individual who has a medical 
impairment.  

 
• Performs cost analysis to adequately fund future medical care treatment and 

services for an individual who has experienced a catastrophic injury. 
 
• Follows a specific published methodology in completing a life care plan.   

 
 

Qualifications 

• Life care planners come from different rehabilitation and medical disciplines. 
  

1. Rehabilitation Counselor  
2. Rehabilitation Nurse 
3. Occupational Therapist 
4. Physical Therapist 

 
• Has specialty training in performing rehabilitation and life care plans.  
 
• Has experience in working with individuals with catastrophic injuries or 

disabilities.   
 
Definition of a Life Care Plan:  
 

• A Life Care Plan is a dynamic document based upon published standard of 
practice, comprehensive assessment, data analysis and research, which provides 
an organized concise plan for current and future needs with associated costs, for 
individuals who have experienced catastrophic injury or have chronic health care 
needs.  
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Purpose of Life Care Plan: 
 

• The purpose of a life care plan is to appropriately fund future medical care and 
needs, not to over-fund or under-fund.  

 
 
Role of Life Care Planner as a Forensic Consultant: 
 

• Participate in the damages portion of litigation by assisting in two areas: 
 

1. Establishing cost of future care.  
 
2. Assessing the significance of the incident with regard to the 

person’s ability to perform work.  
 

• May act as a consultant or expert witness.  
 
 
Areas of a Life Care Plan:  
 

• Projected Evaluations 
• Projected Therapeutic Modalities 
• Diagnostic/Educational Assessment 
• Wheelchair and Mobility Needs 
• Wheelchair and Mobility Accessories and Maintenance 
• Aides to Independent Function 
• Orthotics/Prosthetics 
• Home Furnishing/Accessories 
• Medications 
• Equipment and Supplies 
• Home Care/Facility Care  
• Future Medical Care-Routine 
• Transportation 
• Architectural Renovation 
• Potential Complications 
• Surgical Intervention or Aggressive Treatment 
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Types of Data Needed to Prepare a LCP: 
 

• Clinical History 
• Primary/Secondary Diagnosis 
• Hospitalizations 
• Operative Procedures 
• Medications 
• Treatment Team 
• Consults/IME 
• Rehabilitation 
• Medical/Allied Health Depositions 

 
 
 
Method for Preparation of a Life Care Plan: 
 

• Conduct Clinical Interview (If Allowed) 
• Summarize Medical/Rehabilitation Information 
• Obtain additional information/opinions when necessary 
• Evaluation/Home Assessment, if necessary and if allowed 
• Consultation with other Experts 
• Outline/List Needs 
• Needs are based upon reasonable probability 
• Research Regarding Injury/Illness 
• Cost Research/Summary of Costs 
• Vocational Assessment; if applicable 
• Prepare Report 

 
 
Life Care Planner Interfaces with the Economist or Financial Expert 
 

  .    The Economist or Financial Expert computes the present value of 
  Future Medical Expenses 
  Other Care Costs 
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Choosing an Expert: 
 

• Education and Training 
• Certification/Licenses 
• Testimony Experience 
•  Experience with Various Disabilities 

 
 
Areas for Cross-Examination of the Life Care Planner: 
 

• Life Expectancy 
• Making Medical Recommendations 
• Sources 
• Sample Size/Cost Estimates 
• Lack of Consultation 
• Method for Calculating Summary of Costs 
• Dated Resources/inappropriate use of Resources 
• Calculation Errors 
• Misplaced Costs/Rates of Inflation 

 
Future Medical Expenses in Mississippi Cases: 
 
Future Medical Expenses; Cost of Cure. So long as shown to be reasonably required 
because of defendant’s fault, a plaintiff is entitled to put on proof and recover for future 
medical expense and costs of cure. See, e.g. Wright v. Standard Oil Co. 319 F. Supp. 
1364 1377 (N.D. Miss. 1970), rev;d in part, 470 F.2d 1280 (5th Cir. 1972), cert. denied, 
412 U.S. 938 (1973) 
 
Expert testimony of need for future medical care is admissible. See, e.g., Kansas City 
Southern Ry. Co. v. Johnson, 798 SO. 2d 374, 381 (Miss. 2001), cert. denied, 534 U.S. 
816 (2001) (physical therapist, rehabilitation specialist, speech therapist). Expert 
testimony of an economist and/or life-care planner, as well as medical testimony to 
support need for future care, may be utilized to quantify future cost of care. See e.g., 
Brandon HMA, Inc. v. Bradshaw, 809 So. 2d 611, 613 (Miss. 2002) (life care planner). 
In Blake v Clein, 903 So. 2 d 710 718 n.1 (Miss. 2005), the Court cautioned that a 
rehabilitation counselor’s projection of future medical expenses and wage loss should be 
discounted to present net value by an economist.   
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A plaintiff is clearly not limited to recovery of medical expenses only, but is entitled to 
recover for all expenses of cure reasonably and necessarily required by a defendant’s 
fault. See e.g., Wright v. Standard Oil Co., 319 F. Supp. 1364, 1377 (N.D. Miss. 1970), 
rev’d in part, 470 F2d 1280 (5th Cir. 1972), cert. denied, 4122 U.S. 938 (1973), where 
damages recovered by the plaintiff included not only hospital, doctor, and prescription 
drug expenses, but also costs of incurred for nursing, orthopaedic appliances, extra costs 
of maintenance due to injuries, including bed clothing and personal essentials, 
transportation expenses of the plaintiff incurred in securing medical care and special care 
and nursing required at home.   
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Caps on Damages in Mississippi

By:  Steven H. Funderburg

The tile of the presentation, “Economic Damages in Today’s Legal Environment: Caps,

Categories and Calculations”, is a bit of a misnomer in that “economic damages” are not subject

to limitations or  “caps.”  The concept of capping the exposure of a defendant by operation of

statute or application of principles articulated in federal and state case law is an exercise

typically limited to non-economic and punitive damages.  

We are now in our seventh year following the sweeping changes enacted by the

Mississippi Legislature in 2004 commonly referred to as “Tort Reform.”  Whether you agree or

disagree with the “Litigation Reform” signed into law by Governor Barbour seven years ago

probably depends on whether you typically represent the interests of business and the insurance

industry or whether you typically represent the interest of individuals that have been injured or

otherwise suffered damage.  The historical backdrop to tort reform (both factual and fictional)

and the level of political maneuvering (both conciliatory and treacherous) will no doubt continue

to be debated for years to come.  Anecdotally, it is not at all clear whether lawyers in Mississippi

representing parties in civil litigation on either side believe that the statutory changes have been

a good thing.  Without question, certain clients extol the virtues of the statutory changes but the

attorneys are less certain.  Regardless, the “caps” put in place in 2004 are still with us and

practitioners must be aware of their impact on everything from discovery to settlement

negotiation to appellate consideration and judgment collection.  

Non- Economic Damages

The limitations on non-economic damages in Mississippi apply to all causes of action

filed after September 1, 2004 but there are additional limitations on actions for medical



negligence or against medical providers as a result of the extraordinary lobbying effort by the

healthcare industry at the time the limitations were put in place.  § 11-1-60 Miss. Code Ann.

(Supp. 2004) defines non-economic damages as follows:

(a)  “Noneconomic damages” means subjective, nonpecuiary
damages arising from death, pain, suffering, inconvenience, mental
anguish, worry, emotional distress, loss of society, and
companionship, loss of consortium, bystander injury, physical
impairment, disfigurement, injury to reputation, humiliation,
embarrassment, loss of the enjoyment of life, hedonic damages,
other nonpecuniary damages and any other theory of damages such
as fear of loss, illness or injury.  The term “nonecomonic
damages” shall non include punitive or exemplary damages.

The statute goes on, conveniently, to define “actual economic damages” as follows:

(b) “Actual economic damages” means objectively verifiable
pecuniary damages arising from medical expenses and medical
care, rehabilitation services, custodial care, disabilities, loss of
earnings and earning capacity, loss of income, burial costs, loss of
use of property, costs of repair or replacement of property, costs of
obtaining substitute domestic services, loss of enjoyment, loss of
business or employment opportunities, and other objectively
verifiable monetary losses.

§ 11-1-60 is valuable from a definitional standpoint because its scope is nearly

comprehensive in the listing of damage categories and the differentiation between non-economic

and economic loss.

From and after September 1, 2004 non-economic damages,  as defined, are limited to

$500,000.00 in all claims for malpractice or breach of standard of care against a provider of

healthcare, including institutions for the aged or infirm (nursing homes).  For other causes of

action filed on or after September 1, 2004 the limitation on non-economic damages is

$1,000,000.00.  



Bear in mind that the limitations are absolute and the degree of an injured plaintiff’s

physical pain and suffering, mental anguish, physical impairment or disfigurement is utterly

irrelevant to the application of the statute.  Moreover, the degree of fault, negligence, notice or

intent on the part of the defendant are likewise irrelevant to the application of the caps within §

11-1-60 Miss. Code Ann.  That imprecision is inherent to the absolute resolution of the “tort

crisis” credited by the Legislature.

It is interesting to note that sub-section (2)(c) of the statute specifically states that, “ ...

the trier of fact shall not be advised of the limitations imposed by this sub-section (2) and the

judge shall appropriately reduce any award of non-economic damages that exceeds the

applicable limitation.”  In other words, the jury instructions may not explain the limitations on

non-economic damages to the jury but the judge is, of course, obligated to issue a remittitur on

any verdict returned by the jury beyond the limitations on non-economic damages outlined in the

statue.  The judges  have always had the power to remit any verdict that the Court felt was not

supported by the proof or that bore no rational relationship to the damage proven by the plaintiff. 

The Legislature’s reason for preventing the jury from hearing Mississippi law on the limitations

on any non-economic damages to be awarded by the jury are debatable and depend , again, on

the interests being represented.

Punitive Damage Limits in Mississippi

It is important to remember that punitive damages are not non-economic damages as

defined by statute.  Punitive damages are an entirely distinct classification that are even more

narrowly limited by statute as a result of the amendments enacted in 2004 than they were

previously.  The primary impact of the 2004 amendments has been the imposition of limitations



(“caps” ) that are directly related to the defendant’s net worth as determined by Generally

Accepted Accounting Principles.  

Before any consideration of punitive damages, limited or otherwise, a plaintiff in

Mississippi must first prove, by clear and convincing evidence, that the defendant acted with

actual malice, gross negligence which evidences a willful, wanton or reckless disregard for the

safety of others, or committed actual fraud.  Moreover, the plaintiff must have already obtained a

compensatory damage verdict from the jury and the Court must have determined that the jury

may consider the issue of punitive damages.  The plaintiff then has to convince the jury to return

a verdict for punitive damages before the jury’s verdict can be subjected to mandatory review by

the Court.  The Court, before entering any judgment, must determine whether the jury’s award of

punitive damages is reasonable in amount and rationally related to the purpose of punishment

and deterrence.  The statute provides four “shall” considerations for the Court in determining the

reasonableness and rationality of a jury verdict on punitive damages as follows:

(ii) In determining whether the award is excessive, the court shall
take into consideration the following factors:

1.  Whether there is a reasonable relationship between the punitive
damage award and the harm likely to result from the defendant’s
conduct as well as the harm that actually occurred;

2.  The degree of reprehensibility of the defendant’s conduct, the
duration of that conduct, the defendant’s awareness, any
concealment, that the existence and frequency of similar past
conduct;

3.  The financial condition and net worth of the defendant; and

4.  In mitigation, the imposition of criminal sanctions on the
defendant for its conduct and the existence of other civil awards
against the defendant for the same conduct.



Regardless of all of the foregoing, no punitive damage verdict reached by a Mississippi

jury may exceed the limitations tied to the net worth of the defendants in the following

categories: 2% of the net worth or less of a defendant worth a billion dollars or more;

$15,000,000.00 or less on a defendant with a net worth between $750,000,000.00 and one billion

dollars; $5,000,000.00 or less of the net worth of a defendant worth between $500,000.000.00

and $750,000,000.00; $3,750,000.00 or less of the net worth of a defendant with a net worth

between $1,000,000.00 and $500,000,000.00; $2,500,000.00 or less of the net worth of a

defendant worth between $50,000,000.00 and $100,000,000.00 and, finally, 2% of the net worth

of any defendant worth $50,000,000.00 or less which, of course, means that the punitive damage

award is effectively limited to $1,000,000.00 or less for all but the most wealthy of defendants.

The only exception to the statutory limitation on punitive damages are cases involving a

defendant convicted of a felony in Mississippi or pursuant to federal law which was the cause of

the plaintiff’s damages or cases where the defendant was under the influence of alcohol or under

the influence of drugs.  The removal of limitation on punitive damage verdicts resulting from

harm suffered by a plaintiff as a result of felonious activity seems logical.  The provision

removing limitations on punitive damage verdicts where the defendant was “under the

influence” of either drugs or alcohol is more troubling as there is no clear explanation as to what

degree of “under the influence” is required and there is no requirement of a conviction or other

guarantee of culpability.

§11-1-65 also protects sellers (sometimes “innocent sellers”) of products from punitive

damages unless the seller had substantial control over the design, testing, manufacture,

packaging or labeling of the product that caused harm to a plaintiff.  Basically, if the innocent

seller did not have any control over the design, testing, manufacture or marketing of the product



(or at least the marketing aspect that would provide an opportunity to warn or fail to warn) then

punitive damage will not lie against that defendant.

Very often defendants file answers to complaints carrying punitive damage counts and

argue that the imposition of punitive damages are violative of the defendant’s rights of due

process, freedom from excessive fines and punishment, etc.  The mandatory factors to be

considered by Mississippi courts in evaluating whether a punitive damage award is excessive

tracks the language and rationale of State Farm Mutual Automobile Ins. Co. v. Campbell, 538

U.S. 408, 123 S.Ct. 1513, 155 L.Ed.. 2d 585 (2003) and BMW of North America, Inc. v. Gore,

517 U.S. 559, 116 S.Ct. 1589, 134 L.Ed. 2d 809 (1996).

As a practical matter, the close relationship between a defendant’s net worth and the

potential punitive damage recovery has altered the landscape of civil litigation in Mississippi.  It

can be argued that the relative protection from a significant punitive damage verdict has

emboldened the insurance industry to more aggressively deny and administer claims.  It can also

be argued that the relative protection from a significant punitive damage award has encouraged

the insurance market and the business market in general as well as alleviated the significant

concerns of the medical profession within Mississippi.  

In the past, it was very common for a defendant to refuse to provide any information

concerning its net worth unless and until a punitive damage phase of trial began at which point

the balance sheet, profit and loss statement and other relevant accounting documents would be

provided to the Court and to counsel opposite.  At present, this remains a reasonable option for

publically traded defendants that are subject to federal and state regulatory scrutiny and public

filings.  Other defendants may require significant discovery and even forensic accounting prior

to trial to determine a true net worth or to test the net worth figures provided.  It is noted that the



punitive damage statute, § 11-1-65 Miss. Code Ann. (Supp. 2004), also prevents a jury from

hearing an instruction explaining Mississippi law on punitive damages and the limitations.
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