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I.INTRODUCTION

Guns are loud and the noise can
cause hearing damage. They can
also emit debrisand hot gas.. . .

Gun Safety Rules, National Rifle
Association.

When using examining or cross-exam-
ining an expert witness (a“hired gun”) you
don’t want the hired gun to emit debris and
hot gas - as they often do - and you cer-
tainly don’t want any damage done to your
case.” Consider the following two some-
what well known apocrypha exchanges
between alawyer and a medical witness:

First exchange:

Q. Doctor, before you performed the
autopsy, did you check for a pulse?

No.

. Did you check for blood pressure?
No.

. Did you check for breathing?

No.

. Soisit possiblethat the patient was
till alive at the time?

No.
. How can you be so sure, Doctor?

. Because his brain was in a jar on
my desk.
Second exchange:

Q. Doctor, how many autopsies have
you performed on dead people?

A. All my autopsies are on dead peo-
ple.

In both of these exchanges the expert
witness certainly emitted noise, debris and
hot gas, and one can imagine the damage
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done to the lawyer’s dignity and credibili-
ty with the Jury. The problem in each of
these two instances was that the lawyer
didn’t follow recognized safety rules for
handling a hired gun - the lawyer wasn't
thinking when he began to handle (that is,
examine) the hired gun and the lawyer did-
n't think about which the direction the
hired gun needed to be pointed. The result
in each of the two instances was a sdlf-
inflicted wound to both the lawyer’s digni-
ty and credibility with the jury and to the

credible presentation of the lawyer’s case
to thejury.

To avoid self-inflicted wounds, people
handling rea guns - firearms -should fol-
low some fairly well-recognized safety
rules. It stands to reason, then, that when-
ever lawyers handle hired guns - expert
witnesses - that lawyers should aso be
guided by safety rules to avoid self-inflict-
ed wounds.

Toward that end, let’s examine the rec-
ognized rules for gun safety and see what
how those rules can be analogized for the
lawyer handling a hired gun.

II. THE (HIRED) GUN
SAFETY RULES

The National Rifle Association pub-
lishes a brochure entitled NRA Gun Safety
Rules which recites the NRA's fundamen-
tal rulesfor safe gun handling. These rules
can aso be a useful guide for the lawyer
handling “hired-gun” expert witnesses.

RULE 1:
ALWAY S keep the gun pointed
in a safedirection.

This is the primary rule of gun
safety. A safe direction means that
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the gun is pointed so that even if it
were to go off it would not cause
injury or damage. The key to this
rule is to control where the muzze
or front end of the barrel is pointed
at all times. Common sense dic-
tates the safest direction. depend-
ing on different circumstances.

Normally a lawyer will know where
the intends the testimony of his own
expert, his own hired gun, to go: to help
establish the elements of the lawyer’s case,
such as duty, breach of a duty, causation
and injury in aroutine tort action. But the
wise lawyer will also know how to point
the muzzle of his opponent’s expert wit-
nessin such away asto minimize the dam-
age to the lawyer’s case, and perhaps even
help the lawyer prove his case.

The simplest way to do thisisamethod
that should be the “default mode” for the
cross-examination of any hired gun during
a jury tria: get the expert to agree with
you. This is done by limiting the expert’s
range of possible responses to only one
response, an answer of “Yes’ to each ques-
tion. In almost every civil action, there will
be a central set of facts upon which each
and every objective and reasonable witness
should agree. By stating the facts which
help build your case to the expert and lim-
iting the expert’s response to “Yes' for
each such question, you place the jury on
the road to following your argument to its
logical conclusion.

Of course, itisonly possibleto usethis
technique in front of a jury at tria if the
lawyer has properly prepared the case
through thorough discovery. Consider the
following deposition testimony from a
wrongful death case in which the plaintiff
aleged a missing cotter pin had allowed
front wheel of avan to come off:

Q. Wedll, how wasthat — did you have
the cotter pin in the left front wheel
of that van of yoursin 19857

A. Yes, sir, but it wasn't —
Q. Excuse me.

A. It wasn't the cotter pin that would
hold it in.

Q. Excuse me. Let me finish. | asked
you did you have a cotter pininit.
The answer to that was?

Q. And did you have the retainer nut
asoonit?

A. Yes, sir.
Did you a so have the adjusting nut

O
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properly adjusted?

Yes, sir.

And the tire didn’t falloff?
Tiredidn't fall off.

Okay. Now, my question is, in that
1985, or whatever time frame, that
you drove this Ford van 85,000
miles, did you ever operate it with
the cotter pin out, yes or no?

No.

Did you ever operate it with
30,000ths of looseness on the nut?
No, sir.

Okay. Then from that test, or if you
cal that atest, from that use of a
van, you can't testify if it had not
had a cotter pin and if it had over
30,000ths looseness in the adjust-
ing nut, you can't tell us what
would have happened, can you?

A. No, sir.

The expert had offered an opinion that
even if the cotter pin was missing, it would
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not have caused the wheel to come off of
the van. However, the physical evidence
wholly failed to indicate the presence of
any cotter pin and the expert had not per-
formed any test to support his conclusion.

RULE 2: AL WAY S keep your finger
off thetrigger until ready to shoot.

When holding a gun, rest your fin-
ger on the trigger guard or along
the side of the gun. Until you are
actually ready to fire, do not touch
thetrigger.

This rule applies to cross-examination
of your opponent’s expert. The last thing a
lawyer would want to do handling the
opponent’s hired gun is to touch the trigger
— that is, alow the expert to state, or re-
state, his expert’s opinion that is harmful to
the lawyer’'s case.

Perhaps the best way not to touch the
trigger isto try to render the expert’s opin-
ion irrelevant in the mind of the jury by

Continued on next page
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demonstrating some bias or prejudice on
the part of the expert. A lawyer can do this
with afew simple questions:
Q. During the past five years, how
many times have you testified on
behalf of the defendant or on behal f
of asimilarly situated defendant?
Q. During that same period of time,
have you ever testified on behalf of
aplaintiff?
Q. How much have you been paid for
your testimony during the past five
years?

Q. How much have you been paid to

testify in this case?

These questions here are posed from
the plaintiff’s perspective but the questions
can be turned around to the defendant’s
perspective quite easily. The purpose, of
course, isto cal the jury’s attention to the
fact that the hired gun is a less-than-objec-
tive witness whose very livelihood
depends upon testifying to opinions based
upon “facts’ which favor the party that
hired him.

Another way not to touch the hired
gun’s trigger is to focus on the target
instead; that is, focus upon the facts you
have based your case upon. Consider the
following exchange from awrongful death
suite which arose from a motor vehicle
accident:

Q. Can you tell me why you chose —
why you chose 25 miles an hour
and 35 miles per hour to run this
test?

A. Well, 25 was, in my opinion, the
lowest speed the van would have
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been traveling when it began its
turn, if it were not braking, and 35
seemed like a reasonable increase
over that to see what the time and
distance maneuvering would be,
actually time.

Q. Before you ran these tests, were
you aware of the testimony of the
only known eye witnesses to this
accident as to the approximate
speed of the vehicle—the van at the
time that this accident occurred?

A. Yes, Sir.

Q. Didyou just disregard the 45 miles
an hour that both witnesses testi-
fied to?

A. yes, gr.

What this exchange underscores is the
practice many expert witnesses have of
making their factual assumptions fit a pre-
determined formula, while ignoring any
other facts—including testimony from wit-
nesses — that won't fit their formula
Remember, the jury’sjob is to consider all
of the facts and the testimony, and the jury
may feel deceived by an expert witness
who ignores fact that are inconvenient to,
or incompatible with, the expert’s opinion.

RULE 3:
ALWAY S keep the gun unloaded
until ready to use.

Whenever you pick up a gun, imme-
diately engage the safety device if
possible, and, if the gun has a mag-
azine, remove it before opening the
action and looking into the cham-

ber(s) which should be clear of
ammunition. If you do not know how
to open the action or inspect the
chamber (), leave the gun alone and
get help from someone who does.

This rule also applies more in the situ-
ation where a lawyer must cross-examine
his opponent’s expert witness. How do you
keep you opponent’s hired gun unloaded?

A simple approach might be termed the
“50/50" question. If the plaintiff's expert
and the defendant’s expert both factor iden-
tical objective physical evidence into their
opinions, but reach opposing conclusions,
the lawyer might ask these questions:

Q. Wouldn't you agree that this is a

difference of opinion?

Q. If it's a difference of opinion,
wouldn’'t you agree that there's at
least a 50 percent probability that
our expert is right and there's only
a 50 percent probability that you
areright?

By getting the hired gun to admit that rea-
sonable people can take the same facts and
come to difference conclusions, the lawyer
will have, in effect, unloaded the oppo-
nent's hired gun. And during a jury trial
this also reinforces the jury’s obligation as
the true finder of the facts.

A more elaborate use of this type of
approach is demonstrated in the following
exchange between the plaintiff's expert
witness and the lawyer for a defendant
automobile manufacturer which occurred
during the expert’'s deposition:

Q. And Jeep Cherokeg, is it defective

in any aspect?

The jury’s in on
legal search and staffing.

We’ve been tried and our
competence upheld.
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A. Again, from a handling and stabili-
ty point of view, it has static stabil-
ity factor between 1.1 and 1.2, so |
would expect it to be reasonably
safe. | have not evaluated it from a
crashworthiness point of view.

Q. Jeep Cherokee is a do not know.
Correct?

A. From a crashworthiness point of
view, correct.

Q. Andit'sperfect, asfar asyou know,
as far as its handling and stability
characteristics?

. No, | didn’t say that.

. It'sin the middle range, you're not
sure?

A. Well, no. Agan, let»s keep the
opinions on the record. It has a stat-
ic stability factor of between 1.1
and 1.2. So if you decide to change
thetire on that vehicle and put abig
tireon it, it's going to go from 1.1
to1.2tolessthan 1.1, inwhich case
it will roll over on dry, flat pave-
ment. As we sit here today, you
know my opinions. They've been
out there for years. | mean, they
haven't changed.

Q. My point is, you haven't evaluated
the Jeep Cherokee. Correct?

A. That's correct. Andy my point is
it's sad that the manufacturers have
chosen to ignore the basic physics
of the problems, which is why we
still have vehicles that roll over on
dry, flat pavement.

. That’s your opinion, Dr. Jones?

. That's my opinion.***

. That is your opinion, Dr. Jones.
You understand that other people
have other opinions with respect to
how vehicles should be designed,
including the Explorer, Correct?

. | understand that.

. And reasonable people can have
differencesin opinions, can’t they?

. Reasonable people can, yes.

. And different engineers can have
different opinions with respect to
whether the Explorer is a reason-
ably safe vehicle. Correct?

. They can have those opinions.

. And they do have those opinions?

. Unfortunately they do, yes.

. And you just disagree with them?
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A. The physics disagree with as well.

When reading the above exchange,
most readers will recognize the sarcasm
intended by the expert's response
“Reasonable people can, yes’ to the ques-
tion “And reasonable people can have dif-
ferences in opinions, can't they?
However, the automobile manufacturer, in
a motion for summary judgment, attempt-
ed to use the response to completely dis-
credit the plaintiff’s expert's opinion by
arguing that the expert had agreed that
“reasonable people”’ could disagree on the
stability of the vehicle. Again, therewas an
attempt to “unload” the expert.

RULE 4
Know how to use the gun safely.

Before handling a gun, learn how it
operates. Know its basic parts, how
to safely open and close the action
and remove any ammunition from
the gun or magazine. Remember, a
gun’'s mechanical safety device is
never foolproof. Nothing can ever
replace safe gun handling.

This rule — at least as far as a lawyer
using a hired-gun is concerned — perhaps
should be the first safety rule: KNOW
HOW TO USE AN EXPERT. This can be
broken down into three sub-rules.

A. Know when, and how, you can
use an expert witness.

Reputable expert witnesses — hired
guns — don't come cheap, and before
employing an expert witness the lawyer
must first remember and consult the “holy
trinity” to determine whether, and how, the
hired gun can be used. In this context, the
“holy trinity” is not “the Father, the Son,
and the Holy Spirit,” but instead is
Daubert, Joiner, and Kumho Tire;

1. Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S.
579, 589, 113 S.Ct. 2786, 125
L.Ed.2d469 (1993) (holding that
Rule 702 of the Federal Rules of
evidence imposes a specia obliga-
tion upon a trial judge to ensure
that scientific testimony is not only
relevant, but is reliable);

2. General Electric Co. v. Joiner, 522
U.S. 136, 138-139, 118 S.Ct. 512,
139 L. Ed.2d 508 (1997) (holding

courts of appeals are to apply
“abuse of discretion” standard
when reviewing district court’s
reliability determination, thus
affording district courts broad lati-
tudein respect to the ultimate relia-
bility determination); and,

3. Kumho Tire Company, LTD., v
Carmichael, 526 U.S. 137, 119
S.Ct. 1167, 143 L.Ed.2d 238
(1999) (holding Daubert factors
may apply to the testimony of engi-
neers and other experts who are not
scientists).

A more thorough discussion of
Daubert, Joiner, and Kumho Tire follows.

B. Who pays the expert?

Rule 26(C) of the Mississippi Rules of
Civil Procedure, in pertinent part, says:

Unless manifest injustice would
result, (1) the court shall require that
the party seeking discovery pay the
expert a reasonable fee for time
spent in responding to discovery
under subsections (b)(4)(A)(ii) and
(b)(4)(B) of this rule, and (ii) with
respect to discovery obtained under
subsection (b)(4)(A)(ii) of this rule,
the court may require, and with
respect to discovery obtained under
subsection (b)(4)(B) of thisrule, the
court shall require, the party seeking
discovery to pay the other party a
fair portion of the fees and expenses
reasonably incurred by the latter
party in obtaining facts and opinions
from the expert.

Referring back to Rule 26(B), the
rule states this:

(b) Scope of Discovery. Unless oth-
erwise limited by order of the court
in accordance with these rules, the
scope of discovery is as follows:***

(4) Trial Preparations. Experts.
Discovery of facts known and opin-
ions held by experts, otherwise dis-
coverable under subsection (b)(l) of
this rule and acquired or developed
in anticipation of litigation or for
trial, may be obtained only as fol-
lows:

Continued on next page

Fall, 2005 29



Use Caution While Handling a (Hired) Gun — Techniques
for Direct and Cross Examination of Experts

(A) (1) A party may through inter-
rogatories require any other party to
identifY each person whom the
other party expects to cal as an
expert witness at tria, to state the
subject matter on which the expert is
expected to testifY, and to state the
substance of the facts and opinions
to which the expert is expected to
testifY and a summary of the
grounds for each opinion.

(i) Upon motion, the court may
order further discovery by other
means, subject to such restrictions as
to scope and such provisions, pur-
suant to subsection (b)(4)(C) of this
rule, concerning fees and expenses,
as the court may deem appropriate.

(B) A party may discover facts
known or opinions held by an expert
who has been retained or specialy
employed by another party in antici-
pation of litigation or preparation for
trial and who is not expected to be
called asawitness at trial only upon
a showing of exceptiona circum-
stances under which it isimpractica

ble for the party seeking discovery
to obtain facts or opinions on the
same subject by other means.

The way the Rule 26 is written, to
depose an expert actualy requires the
deposing party to file a motion asking the
court to order the deposition. If the court
ordered the deposition, then, under Rule
26(C), the court, inits order, would address
whether the deposing party should or
should not pay the fee for the expert wit-
ness. Rule 26 of the Federad Rules of Civil
Procedure has a nearly identical provision,
at Rule 26(b )(4)(C). The comment to
Federal Rule 26 says:

Under subdivision (b)(4)(C), the
court is directed or authorized to
issue protective orders, including an
order that the expert be paid a rea
sonable fee for time spent in
responding to discovery, and that the
party whose expert is made subject
to discovery be paid a fair portion
of the fees and expenses that the
party incurred in obtaining infor-
mation from the expert. The court

may issue the latter order as a condi-
tion of discovery, or it may delay the
order until after discovery is com-
pleted. These provisionsfor fees and
expenses meet the objection that it is
unfair to permit one side to obtain
without cost the benefit of an
expert’'s work for which the other
side has paid, often a substantial
sum. E.g., Lewis v. United Air Lines
Transp. Corp., 32 FSupp. 21
(W.D.Pa.1940); Walsh v. Reynolds
Metal Co., 15 FR.D. 376 (D.N.J
.1954). On the other hand, a party
may not obtain discovery simply by
offering to pay feesand expenses. Cf
Boynton v. R. J. Reynolds Tobacco
Co., 36 F.Supp. 593 (D.Mass.1941).

In instances of discovery under sub-
division (b)( 4)(B), the court is
directed to award fees and expenses
to the other party, since the informa-
tion is of direct vaue to the discov-
ering party’s preparation of his case.
In ordering discovery under
(b)(4)(A)(ii), the court has discretion
whether to award fees and expenses
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to the other party; its decision should
depend upon whether the discover-
ing party is smply learning about
the other party’s case or is going
beyond thisto develop his own case.
Even in cases where the court is
directed to issue aprotective order, it
may decline to do so if it finds that
manifest injustice would result.
Thus, the court can protect, when
necessary and appropriate, the inter-
ests of an indigent party.

The usual practice, of course, is for
each side to pay its own expert’s fees and
expenses during the pre-trial period, and
after trial costs, fees and litigation expens-
es can be assessed by the court.

C.Hirean IT guy.

Hirean IT (that, information technolo-
gy) guy to assist you during the trial. The
most effective way to either utilize your
own hired gun, or to undermine the credi-
bility of your opponent’s hired gun, is to
use pertinent and pointed excerpts from the
expert’s deposition testimony and project
these onto a monitor or screen so that the
jury can see the expert’s words it black-
and-white. This can be done by download-
ing the excerpts onto a computer and then

The Mississippi Lawyer



Use Caution While Handling a (Hired) Gun — Techniques
for Direct and Cross Examination of Experts

pulled up onto the screen during the exam-
ination or cross-examination of the wit-
ness.

Don't be cheap and try to be your own
computer operator - get an IT guy. If you
have gotten all the way to trial on acasein
which you have invested in an expert, or in
which you have spent the money necessary
to depose your opponent’s expert, it makes
little sense to scrimp on the small feean IT
person would charge to assist you during
thetrial.

DAUBERT, JOINER, AND
KUMHO TIRE:

What are the requirements for the
admissibility of expert testimony inlight of
Daubert, Joiner, and Kumho Tire?

Rule 702 of the Federal Rules of
Evidence, captioned “Testimony by
Experts,” states:

If scientific, technical, or other
speciaized knowledge will assist the
trier of fact to understand the evi-
dence or to determine afact in issue,
a witness qualified as an expert by
knowledge, skill, experience, train-
ing, or education, may testifY there-
to in the form of an opinion or oth-
erwise, if (1) the testimony is based
upon sufficient facts or data, (2) the
testimony is the product of reliable
principles and methods, and (3) the
witness has applied the principles
and methods reliably to the facts of
the case.

In Daubert the United States Supreme
Court held that Rule 702 imposes a special
obligation upon atrial judge to ensure that
scientific testimony offered by an expert
witnessis not only relevant, but reliable. In
Joiner the Court ruled that the circuit
courts of appeals are to apply the “abuse of
discretion” standard when reviewing a dis-
trict court’s reliability determination, thus
affording district courts broad latitude in
respect to the ultimate reliability determi-
nation of proffered expert testimony.
Finally, in Kumho, the Court held that fac-
tors suggested in Daubert for determining
when expert testimony may be admitted on
scientific issues may also apply to the tes-
timony of engineers and other experts who
are not scientists and who are offering non-
scientific evidence.

The petitioners in Daubert were minor
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children born with serious birth defects. As
plaintiffs, they had alleged in thetrial court
that their mothers' ingestion of a prescrip-
tion anti-nausea drug marketed by the
respondent was the cause of the birth
defects; however, no study had ever found
the drug to cause malformations in human
fetuses. The petitioners offered expert tes-
timony concerning test tube and live ani-
mal studies and “reanalysis’ of prior epi-
demiological (human statistical) studies.
The district court ruled that because of the
vast body of epidemiological data on the
drug that expert opinion which was not
based upon epidemiological evidence was
not admissible to establish causation. The
Ninth Circuit Court of Appeals affirmed,
finding the offered testimony inadmissible
because the technique employed by the
experts was not “generally accepted as a
reliable technique.” Daubert, 509 U.S. at
582-84, 113 S.Ct. at 2791-92.

Upon review by the Supreme Court,
the Court began by stating that the adop-
tion of the Federal Rules of Evidence had
superceded the previously existing “Frye
test,” which had been spawned by Frye v.
United Sates, 54 App. D.C. 46, 47, 293 F.

1013, 1014 (1923) (which held that expert
opinion based upon a scientific technique
is inadmissible unless the technique is
“generally accepted” asreliablein therele-
vant scientific community). The Court then
made this important observation:

We interpret the legidatively-enacted
Federa Rules of Evidence as we would
any statute.... Rule 402 provides the base-
line:

“All relevant evidence is admissi-
ble, except as otherwise provided by
the Constitution of the United
States, by Act of Congress, by these
rules, or by other rules prescribed
by the Supreme Court pursuant to
statutory authority. Evidence which
isnot relevant is not admissible.”

“Relevant evidence’ is defined as
that which has “any tendency to
make the existence of any fact that
is of conseguence to the determina-
tion of the action more probably or
less probable than it would be with-
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out the evidence.” Rule 40 |. The
Rul€'s basic standard of relevance
thusisa liberal one.

Daubert, 509 U.S. at 587, 113 S.Ct.at 2793-
94 (emphasis added).

Daubert’s recognition that Rule 401 ‘s
“basic standard of relevance. . . isalibera
one” may be the most important concept
from Daubert to consider when evaluating
Daubert based challenges to an expert’s
testimony.

The Court adso went on to say that
“under the Rules the trial judge must
ensure that any and all scientific testimony
or evidence admitted is not only relevant,
but reliable.” [d., 509 U.S. at 589, 113 S.Ct.
at 2795.

Importantly, the Court, aso noted:
Vigorous cross-examination, presen-
tation of contrary evidence, and care-
ful instruction on the burden of proof
are the traditional and appropriate
means of attacking shaky but admissi-
ble evidence.... Additiondly, in the
event the trial court concludes that the
scintilla of evidence presented support-
ing a position is insufficient to allow a
reasonable juror to conclude that the
position more likely than not is true,
the court remains free to direct a
Judgment. . ..

Id, 509 U.S. a 59 , 113 S.Ct. a 2798
(emphasis added).

This language - that vigorous cross-
examination and presentation of contrary
evidence is the “appropriate means of
attacking shaky” evidence - underscores
the Court’s earlier comment that the “basic
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standard of relevance . . . isaliberal one”

Findly, after noting the “gatekeeping
role for the judge,” the Court concluded by
observing “the Rules of Evidence - espe-
cialy Rule 702 - do assign to thetrial judge
the task of ensuring that an expert’s testi-
mony both rests on a reliable foundation
and isrelevant to the task at hand.” 1d., 509
U.S. at 597,113 S.Ct. at 2799.

Whereas Daubert and Joiner dealt with
evidence which was clearly of a
medical/scientific nature, the third case of
the trilogy, Kumho, addressed the question
of “how Daubert applies to the testimony
of engineerS and other experts who are not
scientists.” Kumho, 526 U.S. at 141, 119
S.Ct. a 1171. Thus, Kumho may be the
case of principal importance when dealing
with products liability cases and accident
reconstruction.

Kumho involved a products ligbility
claim arising from the blow-out of atire on
a minivan, which caused an accident that
resulted in one death and severa other per-
sons being serioudly injured. Despite the
fact that the tire's tread depth (11/32 of an
inch when new) had been worn down to
depths that ranged from 3/32 of an inch
along some parts of thetireto nothing at all
along others and the fact that the tire tread
had at least two punctures which had
been inadequately repaired, the plaintiff’s
expert concluded that a defect in its manu-
facture or design caused the blowout. 1d.,
526 U.S. at 143, 119 S.Ct. at 1172. Thedis-
trict court, ruling upon a summary judg-
ment motion brought by the defendants,
examined the methodology of the plain-
tiff's expert in light of the reliability-relat-
ed factors mentioned in Daubert, such asa
theory’s testability, whether it “has been a
subject of peer review or publication,” the
“known or potentia rate of error,” and the
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“degree of acceptance ... within the rele-
vant scientific community.” The district
court found all these factors weighed
againgt the reliability of the expert’s meth-
ods and granted the defense motion to
exclude the testimony and granted the
motion for summary judgment? Id., 526
U.S. at 145-146, I19 S.Ct. at 1173.

The court of appeals reversed, holding
that Daubert was inapplicable to a nonsci-
entific testimony based upon skill and
experienced-based  observation. The
Supreme Court granted certiorari because
of uncertainty among the lower courts
about whether, or how, Daubert applied to
expert testimony based not upon “scientif-
ic” knowledge, but rather upon “technical”
or “other specialized” knowledge. 1d., 526
U.S. at 146-147, 119 S.Ct. at 1173.

The Supreme Court, in an opinion
written by Justice Breyer, observed:

Engineering testimony rests
upon scientific foundations, the reli-
ability of which will be at issue in
some cases. . . . In other cases, the
relevant reliability concerns may
focus upon personal knowledge or
experience. ... [T]here are many dif-
ferent kinds of experts, and many
different kinds of expertise. . . .
Daubert makes clear that the factors
it mentions do not constitute a
“definitive checklist or test.” . . .
And Daubert adds that the gate-
keeping inquiry must be “‘tied to
thefacts” of a particular “case.” ...
We agree. . . that “[t]he factors
identified in Daubert mayor may
not be pertinent in assessing relia-
bility, depending on the nature of
the issue, the expert's particular
expertise, and the subject of histes-
timony.” . .. The conclusion, in our
view, isthat we can neither rule out,
nor rule in, for al cases and for all
time the applicability of the factors
mentioned in Daubert, nor can we
now do so for subsets of cases cate-
gorized by category of expert or by
kind of evidence. Too much
depends upon the particular cir-
cumstances of the particular case
at issue.

Id, 526 U.S. a 150, 119 SCt. a 1175
(emphasis added).

The Court went on to state:
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At the same time... some of
Daubert’s questions can help to
evalue the reliability even of experi-
enced-based testimony. In certain
cases, it will be appropriate for the
trial judge to ask, for example, how
often an engineering expert’'s expe-
rienced-based methodology has pro-
duced erroneous results, or whether
such amethod is generally accepted
in the relevant engineering commu-
nity. Likewise, it will at times be
useful to ask even of a witness
whose expertise is based purely on
experience, say, a perfume tester
able to distinguish among 140 odors
at a sniff, whether his preparation is
of a kind that others in the field
would recognize as acceptable.

Id., 526 U.S. at 151, 119 S.Ct. at 1176.
The Court noted;

To say thisis not to deny the impor-
tance of Daubert’s gatekeeping
requirement. The objective of that
requirement is to ensure the réia-
bility and relevancy of expert testi-
mony. It is to make certain that an
expert, whether basing testimony
upon professional studies or person-
a experience, employs in the court-
room the same level of intellectua
reigor that characterizes the practice
of an expert in the relevant field.

Id., 526 U.S. at 152, 119 S.Ct. a 1176
(emphasis added).

The Court observed that the proposed
expert testimony in Kumho “depended
upon acceptance. . . that hisvisua and tac-
tile inspection could determine that the tire
before him had not been abused despite
some evidence of the presence of the very
signs for which he looked (and two punc-
tures).” Id., 526,U.S. a 154, 119 S.Ct. at
1177. The problem with the proposed
expert in Kumho, as noted by the Court, is
that his “method” was “insufficiently pre-
cise to tell “with any certainty” from the
tread wear whether atire had traveled less
than 10,000 or more than 50,000 miles’
and that his“mode of analysis’ was highly
subjective. The proposed expert admitted
that “ he had inspected the tire itself for the
first time the morning of his first deposi-
tion, and then only for afew hours” and his
initial conclusions had been based on pho-
tographs. 1d., 526 U.S. at 154-155, 119
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S.Ct. a 1177. Furthermore, the proposed
expert’s called his own methodology into
question, saying “he would ideally ‘look at
alot of [similar] tires' to know the groov-
ing's significance, and that he had not
looked at many tires similar to the one at
issue” 1d., 526 U.S. at 155-156, 119 S.Ct.
at 1178.

Even though the Supreme Court found
it was appropriate for the district court to
have excluded the proposed expert’s testi-
mony, the Court re-iterated:

that the relevant rdiability inquiry
“should be ‘flexible, ‘“ that its
“*overarching subject [should be)
... validity’ and reliability,” and that
“Daubert was intended neither to be
exhaustive nor to apply in every
case” App. to Pet. for Cert. 4c
(quoting Daubert, 509 U.S,, at 594-
595, 113 S.Ct. 2786).

Id., 526 U.S. at 158, 119 S.Ct. a 1179
(emphasis added).

The circuit courts have focused upon
Daubert’s self-pronounced ‘ flexibility.” For
example, the Seventh Circuit has stated:

In analyzing the reliability of pro-
posed expert testimony, the role of the
court is to determine whether the
expert is quaified in the relevant field
and to examine the methodology the
expert has used in reaching his conclu-
sions.... An expert may be qualified by
“knowledge, skill, experience, training,
or education.” Fed.R.Evid. 702. While
“extensive academic and practical
expertise’ in an area is certainly suffi-
cient to qualify a potential witness as
an expert,... “Rule 702 specifically
contemplates the admission of testi-
mony by experts whose knowledge is
based on experience” Walker, 208
F.3d at 591. See Kumho, 526 U.S. at
156, 119 S.Ct. 1167 (“[N]o one denies
that an expert might draw a conclusion
from a set of observations based on
extensive and specialized experi-
ence.”). Thus, a court should consider
a proposed expert’sfull range of prac-
tical experience as well as academic
or technical training when determin-
ing whether that expert is qualified to
render an opinion in a given area.

Smith v. Ford Motor Co., 215 F.3d 713, 718
(7th Cir. 2000) (emphasis added).

The Seventh Circuit added “...as the
Supreme Court has repeatedly emphasized,
the Rule 702 test is a flexible one, and no
single factor is either required in the analy-
sis or dispositive as to its outcome.” 1d.,
215 F.3d at 718.

The Seventh Circuit amplified this
approach in TufRacing Products, Inc. v.
American Suzuki Motor Corp., 223 F.3d
585, 54 Fed. R. Evid. Servo 1492 (7" Cir.
2000), where the court said:

The notion that Daubert v. Merrell
Dow Pharmaceuticals, Inc.,...
requires particular credentials for an
expert witness is radically unsound.
The Federa Rules of Evidence,
which Daubert interprets rather than
overrides, do not require that expert
witnesses be academics or PhDs, or
that their testimony be “scientific”
(natural scientific or socia scientif-
ic) in character. [Citations omitted.]
Anyone with relevant expertise
enabling him to offer responsible
opinion testimony helpful to judge
or jury may qualify as an expert
witness. [Citations omitted.] The
principle of Daubert is merely that if
an expert witnessisto offer an opin-
ion based on science, it must be real
science, not junk science.

Id., 223 F.3d at 591 (emphasis added).

The Fifth Circuit follows the ration-
ale stated by the Seventh Circuit:

The Daubert analysis should not
supplant trial on the merits.
Pipitonev. Biomatrix, Inc., 288 F.3d
239, 250 (5th Cir. 2002). “[V]igor-
OUS Cross-examination, presentation
of contrary evidence, and careful
instruction on the burden of proof
are the traditiona and appropriate
means of attacking shaky but
admissible evidence.” Id. (quoting
Daubert 509 U.S. at 596, 113 S.Ct.
2786).

Mathis v. Exxon Corp., 302 F.3d 448, 461
(5th Cir. 2002).

The Mississippi Supreme Court adopt-
ed the approach of Daubert. Joiner, and
Kumho Tire in Mississippi Transportation
Commission v. McLemore, No. 2001-CA-
01039-SCT, 111 23-25, 863 So.2d 31, 39-40
(Miss. 2003):

Continued on next page
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Considering this Court’s recent
May 29,2003, adoption of revised
Rule 702 with the additional lan-
guage found in the federa rule, this
Court today adopts the federal stan-
dards and applies our amended Rule
702 for assessing the reliability and
admissibility of expert testimony,
This standard recogni zes the distinc-
tion between lay and expert witness-
es. Like the Federa Rules, our rules
grant wide latitude for experts to
give opinions even when the opin-
ions are not based on the expert's
firsthand knowledge or observa-
tions. With afocus on relevance and
reliability, this approach is superior
to the “general acceptance” test in
Frye, because the Frye test can
result in the exclusion of relevant
evidence or the admission of unreli-
able evidence.

The gatekeeping function of the
trial court is consistent with the
underlying goals of relevancy and
reliability in the Rules. Daubert
ensures that the relevancy require-

ments of the rules are properly con-
sidered in an admissibility decision.
Rule 702 gives the judge “discre-
tionary authority, reviewable for
abuse, to determine reliability in
light of the particular facts and cir-
cumstances of the particular case,”
Kumho Tire, 526 U.S. a 158, 119
S.Ct. 1167.

We are confident that our
learned trial judges can and will
properly assume the role as gate-
keeper on questions of admissibility
of expert testimony. The modified
Daubert test does not require trial
judges to become scientists or
experts. Every expert discipline has
abody of knowledge and research to
aid the court in establishing criteria
which indicate reliability. The tria
court can identifY the specific indi-
cia of reliability of evidence in a
particular technical or scientific
field. Every substantive decision
requires immersion in the subject
matter of the case. The modified
Daubert test will not change therole

of the trial judge nor will it alter the
ever existing demand that the judge
understand the subjects of the case,
both in terms of claims and defens-
es. Weare certain that the trial judges
possess the capacity to undertake
this review.

* Joiner involved a clam by Robert Joiner that his
exposure to polychlorinated biphenyls (“PCBSs") had
caused his small-cell lung cancer. The district court
granted summary judgment partly because the testi-
mony of Joiner's experts had failed to show that
there was alink between exposure to PCBs and
small-celliung cancer. The district court believed
that the testimony of Joiner’s experts did not rise
above “subjective belief or unsupported specula-
tion.” Joiner is principally important because the
Supreme Court held that “abuse of discretion” isthe
proper standard by which to review adistrict court’s
decision to admit or exclude scientific evidence.

2 The district court granted the plaintiffs motion for
reconsideration. The plaintiffs argued that Daubert
should be applied more flexibly than it had been by
the district court, and the district court agreed.
However, the district court still found insufficient
indications of the reliability of the expert’s methods
and affirmed its prior order excluding the testimony
and granting summary judgment. Kumho, 526 U.S.
at 145-146, 119 S.Ct. at 1173.

The Mississippi Bankers Association
extends our congratulations
to one of our own
as she begins her year as
Mississippi Bar president.

Joy Lambert Phillips

General Counsel and
Senior Vice President at
Gulfport-based Hancock Bank
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