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THE MISSISSIPPI IOLTA FUND

The Mississippi Interest on Lawyers Trust Account
program was esfablished by order of the Missis-
sippi Supreme Court in 1983. Since its inception
almost $6 million in grant funding has been provid-
ed through IOLTA grants to support the four program
goals established by the Mississippi Supreme Court
— providing civil legal aid to the poor, offering law
related education initiatives, supporting programs
to improve the administration of justice and funding

law school scholarships.

The Supreme Court of Mississippi has replaced the
“optout” IOLTA program with a “mandatory” IOLTA
program. On May 18, 2006, the Supreme Court
amended Rule 1.15

of the Mississippi Rules

of Professional Conduct

requiring  lawyers  fo

place all trust funds in an

IOLTA account unless — in the

lawyers" judgment — the funds

can earn income for the client

or third party in excess of the

costs incurred fo secure such

income. As a result, lawyers’

pooled non-inferest bearing frust

accounts must be converted fo

inferestbearing accounts.




WHAT IS THE BASIC
CONCEPT OF IOLTA?

Funds that are placed in IOLTA accounts are small or
expected to be held for a short period of time, and
cannot eamn interest for the client in excess of the costs
incurred fo collect that inferest.  The IOLTA program
enables the attorneys who handle such nominal or
shortterm funds to place them in a single, pooled,
inferestbearing frust account. The financial instfitution
will send the interest earned on these accounts directly
to the Mississippi Bar Foundation, Inc. which distrib-
utes the funds as grants fo a variety of initiatives that

support the justice system.

HOW ARE THE FUNDS
GENERATED BY THE [OLTA
PROGRAM USED?

The Board of Trustees of the Mississippi Bar Foundation
disburses the IOLTA funds in accordance with the
Supreme Court's order implementing the IOLTA
program in Mississippi. The Supreme Court's order
allows grants for the following purposes: legal aid for
the poor, improvements in the administration of jusfice,
law related education and law school scholarships.
The Foundation was chartered in 1962 and qualifies
as a non-profit charitable, educational corporation
under Section 501(c) (3) of the Internal Revenue

Code and has been designated to administer the

IOLTA program.




WHAT WILL CHANGE WITH
MANDATORY STATUS?

The rule amendments require all lawyers to place all
IOLTA€ligible funds info an inferestbearing IOLTA
account.  The rule amendments were effective

January 1, 2007.

HOW DO | DETERMINE WHAT
ARE IOLTA-ELIGIBLE FUNDS?

"Nominal” or “shortterm” funds are those of a cli-
ent or third party that the lawyer has defermined
cannot provide a positive net retum to the client or
third party. An atforney shall exercise good faith
judgment in defermining whether or nof funds be-
long in an IOLTA account. No lawyer shall be
charged with ethical impropriety based on the ex-

ercise of good faith judgment.

HOW DO | COMPLY
WITH THE NEW RULE?

Use the Notice to Financial Institution Form to di-
rect your financial institution fo convert all of your
pooled fiduciary trust accounts fo interestbearing
IOLTA accounts.  Submit the copy of the form,
along with a list of all lawyers who use the IOLTA
accounts, o the Mississippi Bar Foundation. Each
member will certify on their annual enrollment fee
statement that they are in compliance with Rule
1.15, that they are excluded, or that they have

been approved for exemption.




WHO QUALIFIES
FOR EXCLUSION?

The following lawyers are excluded: lawyers who do
not engage in the active practice of law in Mississip-
pi; those employed in a corporate capacity; those em-
ployed by local, state or federal government including
aftorney generals, U.S. attorneys, district atforneys,
public defenders and lawyers on active military duty;
law clerks, professors or members of the judiciary; re-
fired attorneys; lawyers who do not have an office in
the state; and lawyers who have been excluded by
general or special order of the Mississippi Supreme
Court. Exclusions shall be nofed on the annual Missis-

sippi Bar enrollment fee statement.

WHO IS EXEMPT?

An IOLTA account that has or may have the net ef-
fect of costing the IOLTA program more in fees than
eamed in inferest over a period of time may, af the
discretion of the Mississippi Bar Foundation, be ex-

empted from the IOLTA program.

Lawyers may also request exemption if participation
would work an undue hardship or would be exireme-
ly impractical. Afforneys desiring exemption due to
hardship should make their request in writing fo the

Mississippi Bar Foundation Board of Trustees.




ARE THERE ANY
TAX CONSEQUENCES?

No! Mississippi's IOLTA Program is designed to
avoid any fax consequences. No participating at-
torney, law firm or client is required to report IOLTA

interest as taxable income.

HOW WILL MY CLIENTS
BE AFFECTED?

They won't be affected from the clients’ perspective.
Placement of funds is imelevant because the
program only involves funds which an afforney

would not otherwise invest on the clients’ behalf.

CAN | STILL OPEN A SEPARATE
ACCOUNT FOR CLIENTS FUNDS?

Certainly. In the past, lawyers have exercised dis-
crefion fo determine whether a given trust deposit
was of sufficient size or duration fo justify place-
ment in a separate interestbearing account.  The
Rule 1.15 amendments do not affect the lawyer's
discretion in this matter. Indeed, the Rule amend-
ments require lawyers to decide whether a sepa-
rate inferestbearing account should be established
to benefit the client or owner of the funds. If they

are, they can't be placed in IOLTA.




HOW DOES A MANDATORY
PROGRAM AFFECT
FINANCIAL INSTITUTIONS?

Financial institutions may choose not fo participate in
IOLTA. However, the Foundation is available to work
with banks on establishing the program at their insti-
tutions.  Currently, many financial insfitutions in Mis-
sissippi participate in the IOLTA program and some
actively market their IOLTA account products to Missis-
sippi lawyers. [f your bank chooses not to participate,
the Foundation can assist you in locating a bank that
does offer IOLTA accounts.

DOES [OLTA AFFECT
CURRENT TRUST
ACCOUNT PRACTICES?

No. Once you open your IOLTA account, you will
go about your client trust business as usual.  The
confidential, fiduciary relationship between you and
your clients remains unchanged, and there are no

new records to keep.

WHAT ABOUT SERVICE CHARGES
AND HANDLING FEES?

Fees for wire transfer, insufficient funds, bad checks,
stop payment, account reconciliation, negative
collected balances and check printing are not con-
sidered customary account maintenance charges
and may not be deducted from interest paid on

an IOLTA account. Such non-routine fees must be




brought to the atfention of the lawyer or law firm,
who in turn may absorb these specific costs or
pass along those fees fo the client(s| being served
by the transaction (in accordance with attorney/

client agreements).

Financial institutions are prohibited from using
inferest from one IOLTA account fo pay fees or
charges in excess of the interest earned on another
IOLTA account. I not waived by the financial
institution, such fees, if any, are the responsibility

of the lawyer or law firm.

HOW MUCH OF MY TIME
WILL THIS INVOLVE?

Virtually no additional time is required.  The
mechanics of converting an account are simple
and, once that is done, there is no additional
effort on your part. The process of defermining
where tfo place client funds is the same. The only
difference is that eligible funds should be placed
into an IOLTA account as opposed fo a non-inferest

bearing frust account.

DO [OLTA PROGRAMS
OPERATE ELSEWHERE?

Yes! Fifty states and the District of Columbia oper-
afe IOLTA programs in addition fo a number of Brit-
ish and Canadian jurisdictions. With this conver-
sion, Mississippi becomes the 32nd sfafe to adopt
a mandatory IOLTA program.




WHAT SHOULD I DO IF I
CHANGE FIRMS OR GO INTO
PRIVATE PRACTICE?

IF you join a firm, you may participate through their
IOLTA account(s) and continue fo certify your com-
pliance on the annual enrollment form. If you are
opening your own practice or starting a new firm, you
should open a new IOLTA account with your financial
institution, complefe a Notice fo Financial Insfitution
and Enrollment Form, and refer to the above proce-

dures on compliance with the Rule amendment.

FOR MORE INFORMATION, GO TO
WWW.MSBAR.ORG/IOLTA.PHP
OR CONTACT:

Angie Cook, IOLTA Administrator
Mississippi Bar Foundation

PO Box 2168

Jackson, MS 392252168
Telephone 601-948-5234

Fax 601-5109264

acook@msbar.org
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Jackson, MS 39225-2168
Telephone 601-948-4471
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