To Recuse or Not to Recuse:
That is the Question

By Judge Patricia D. Wise

Judge Patricia D. Wise, elected in
1989, is one of four Chancellors of the
Fifth Chancery Court District of Hinds
County, Mississippi. She received her
Bachelors of Science in Special
Education, her Masters of
Communicative Disorders and her
Juris Doctorate degrees all from the
University of Mississippi. Sheisthe
current Chairman of the Mississippi
Commission on Judicial Performance.
She has served as seminar faculty
speaker for the National Judicial
College, The Mississippi Bar,
Mississippi Trial Lawyers Association,
and Magnolia Bar Association.

Judge Wise is a member of the
American Bar Association, the
Mississippi and Hinds County Bar
Association, the past President of the
Magnolia Bar Association, Conference
of Chancery Court Judges and National
Bar Association.

The Mississippi Lawyer

Recusal is “the process by which a
judge is disqualified on objection of
either party (or disqualifies himself or
herself) from hearing alawsuit because of
self interest, bias or prejudice.”* Not only
can judges recuse themselves but most
jurisdictions also alow the attorney to file
amotion to recuse when the attorney can
present an argument supporting the exclu-
sion of the judge. In some jurisdictions,
“aruling on the merits of arecusal motion
must be made by some other judge than
the one whose recusal is sought.”?
However, in Mississippi, the judge sitting
before the case may aso rule on amotion
to recuse that judge. The question, how-
ever, is when should judges recuse them-
selves from a cause of action?

The legal system in Mississippi is
rooted on the basic principle that an
impartial judiciary will interpret and
apply the laws. When that impartiality is
guestionable, parties look to rules which
govern therecusal of judges. Specifically,
Rule 1.11 of the Uniform Chancery Court
Rules states,

Any party may move for the
recusal of ajudge of the chancery
court if it appears that the judge’'s
impartiality might be questioned
by a reasonable person knowing
all the circumstances, or for other
grounds provided in the Code of
Judicial Conduct or otherwise as
provided by law. A motion seek-
ing recusal shall be filed with an
affidavit of the party or the party’s
attorney setting forth the factual
basis underlying the asserted
grounds for recusal and declaring
that the motion is filed in good
fath and that the affiant truly
believes the facts underlying the

grounds stated to be true. Such
motion shall, in the first instance,
be filed with the judge who is the
subject of the motion within 30
days following notification to the
parties of the name of the judge
assigned to the case; or, if it is
based upon facts which could not
reasonably have been known to
the filing party within such time,
it shall be filed within 30 days
after the filing party could reason-
ably discover the facts underlying
the grounds asserted. The subject
judge shall consider and rule on
the motion within 30 days of the
filing of the motion, with hearing
if necessary. If ahearing isheld, it
shall be on the record in open
court. The denial of a motion to
recuse is subject to review by the
Supreme Court on motion of the
party filing the motion as provid-
edin M.R.A.P. 48B.

Additionally, Rule 1.15 of the
Uniform Rules of Circuit and County
Court Practice states,

Any party may move for the
recusal of ajudge of the circuit or
county court if it appears that the
judge’s impartiality might be
questioned by a reasonable person
knowing &l the circumstances, or
for other grounds provided in the
Code of Judicial Conduct or oth-
erwise as provided by law. A
motion seeking recusal shall be
filed with an affidavit of the party
or the party’s attorney setting forth
the factual basis underlying the
asserted grounds for recusal and
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declaring that the motionisfiledin
good faith and that the affiant truly
believes the facts underlying the
grounds stated to be true. Such
motion shall, in the first instance,
be filed with the judge who is the
subject of the motion within 30
days following notification to the
parties of the name of the judge
assigned to the case; or, if it is
based upon facts which could not
reasonably have been known to

the filing party within such time, it
shall be filed within 30 days after
the filing party could reasonably
discover the facts underlying the
grounds asserted. The subject
judge shall consider and rule on
the motion within 30 days of the
filing of the motion, with hearing
if necessary. If ahearing is held, it
shall be on the record in open
court. The denial of a motion to
recuse is subject to review by the
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Supreme Court on motion of the
party filing the motion as provided
in M.R.A.P. 48B.

The Mississippi Supreme Court has
examined questions concerning whether a
judge should recuse himself According to
the Constitution of the State of
Mississippi

No judge of any court shall pre-
side on the trial of any cause,
where the parties or either of
them, shall be connected with him
by affinity or consanguinity, or
where he may be interested in the
same, except by the consent of the
judge and the parties. Whenever
any judge of the Supreme Court or
the judge or chancellor of any dis-
trict in this state shall, for any rea-
son, be unable or disqualified to
preside at any term of court, or
any case where the attorneys
engaged therein shall not agree
upon a member of the bar to pre-
side in his place, the governor
may commission another, or oth-
ers, of law knowledge, to preside
at such term or during such dis-
ability or disqualification in the
place of the judge or judges so
disqualified.®

Judges are also governed by the Code
of Judicia Conduct. The purpose of the
Code of Judicia Conduct is to establish
rules and regulations which govern the
ethical conduct of judges. The Code of
Judicia Conduct should be applied in
conjunction with the constitution,
statutes, and other court rules and regula-
tions.*

The issue of recusal was presented in
the case of Steiner v. Steiner.® Here, the
court reasoned that “the decision to recuse
or not to recuse is one left to the sound
discretion of the trial judge, so long as he
applies the correct legal standard.”®
Specifically, Canon 3 Section E(l) states,

(1) Judges should disgualify them-
selves in proceedings in which
their impartiality might be ques-
tioned by a reasonable person
knowing all the circumstances or

The Mississippi Lawyer



To Recuse or Not to Recuse: That is the Question

for other grounds provided in the
Code of Judicial Conduct or other-
wise as provided by law, including
but not limited to instances where:
(a) thejudge has a personal bias or
prejudice concerning a party, or
persona knowledge of disputed
evidentiary facts concerning the
proceeding;

(b) the judge served as lawyer in
the matter in controversy, or a
lawyer with whom the judge pre-
vioudly practiced law served dur-
ing such association as a lawyer
concerning the matter, or the
judge or such lawyer has been a
material witness concerning it;

(c) the judge knows that the judge,
individually or as a fiduciary, or
the judge's spouse or member of
the judge's family residing in the
judge’s household, has a financial
interest in the subject matter in
controversy or in a party to the
proceeding, or any other interest
that could be substantially affect-
ed by the outcome of the proceed-
Ing;

(d) the judge or the judge's
spouse, or a person within the
third degree of relationship to
either of them, or the spouse of
such a person:

(i) is a party to the proceeding, or
an officer, director, or trustee of a
party;

(ii) isacting asalawyer in the pro-
ceeding;

(iii) isknown by the judge to have
an interest that could be substan-
tidly affected by the outcome of
the proceeding;

(iv) is to the judge's knowledge
likely to be a material witness in
the proceeding;

In Steiner, the court further reasoned
that “A judge is required to disgqualify
himself if a reasonable person, knowing
all the circumstances, would harbor
doubts about his impartiaity... A pre-
sumption exists that the judge, sworn to
administer impartial justice, is qualified
and unbiased, and where the judge is not
disgualified under the constitutional or
statutory provisions, ‘the propriety of his
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or her sifting is a question to be decided
by the judge and is subject to review only
in case of manifest abuse of discretion.””
Here, the chancellor recused himself sole-
ly because the husband, one of the parties
to the suit, was a practicing attorney in
that district. The court reasoned that
““most chancellors adhere to an unwritten
rule not to hear the personal divorce suits
of lawyers who routinely practice before
their courts'... ‘This Court commends
such a practice, and it would be wise for
appointing authorities and local lawyers
to adhere to such practice’”® The court
further applied Cannon 2 of the Code of
Judicial Conduct which states,

A judge should respect and com-
ply with the law and should con-
duct himself at all timesin aman-
ner that promotes public confi-
dence in the integrity and impar-
tidity of the judiciary.

The comments following Cannon 2 state
that “public confidence in the Judiciary is
eroded by irresponsible or improper con-
duct by judges. A judge must avoid al
impropriety and appearance of impropri-
ety. He must expect to be the subject of
constant scrutiny.”®

However, in Dodson v. Singer River
System et al,*® the Mississippi Supreme
Court found that the trial Judge should
have recused himself. Here, Dodson filed
suit against the defendants seeking
$250,000.00 in damages resulting from
the wheelchair transfer attendant running
her wheelchair into a door. The judge
ruled in favor of the defendants. Dodson
alleged that the judge should have recused
himself due to his prior relationship with
the firm who now represented the defen-
dants. The prior relationship stemmed
from one of the members of the firm hav-
ing previously represented the judge
on more than one occasion. The
Mississippi Supreme Court found that "a
reasonable person knowing &l the cir-
cumstances here would have a reasonable
doubt regarding Judge Harkey’'s impar-
tiality in this case”

A distinction should be made between
an attorney representing a judge in per-
sonal matters and an attorney representing
a judge based on his official capacity. In

Washington Mutual Financial Group,
LLC. v. Blackmon et a.,** the court stated
that “ disqualification may not be required
if the attorney before the judge has repre-
sented him on the basis of the judge’s offi-
cial acts”* Here, the court found, among
other things, that any personal animosity
held by a judge against an attorney does
not in and of itself mandate recusal. The
court reasoned that “the recusal process
must not degenerate into atechnique for a
lawyer to utilize in constructing a forum
favorable to the positions which may
favor the litigants represented by the
lawyer.”** The court further reasoned that
“our laws and rules governing recusal are
written to allow remedy in the few cases
where judges conduct indicates that they
may truly appear to fal short of the
responsibility to make those distinctions.
The recusal mechanism must be guarded
carefully to check its use as a weapon to
be wielded in a campaign to maneuver
onto more favorable fields of battle”*
Similarly, the United States Code pro-
vides rules to aid in determining whether
recusal is appropriate. According to the
United States Code, there are two statutes,
28 U.S.C.A. 88 455 and 144, that refer to
judicial recusal. Section 455 states:

(8 Any justice, judge, or magis-
trate judge of the United States
shall disgualify himself in any
proceeding in which hisimpartial-
ity might reasonably be ques-
tioned. (b) He shall also disqualify
himself in the following circum-
stances: (1) Where he has a per-
sonal bias or prejudice concerning
a party, or persona knowledge of
disputed evidentiary facts con-
cerning the proceeding; (2) Where
in private practice he served as
lawyer in the matter in controver-
sy, or alawyer with whom he pre-
viously practiced law served dur-
ing such association as a lawyer
concerning the matter, or the judge
or such lawyer has been amaterial
witness concerning it; (3) Where
he has served in governmental
employment and in such capacity
participated as counsel, adviser or
material witness concerning the
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proceeding or expressed an opin-
ion concerning the merits of the
particular case in controversy; (4)
He knows that he, individually or
as a fiduciary, or his spouse or
minor child residing in his house-
hold, has a financia interest in the
subject matter in controversy or in
a party to the proceeding, or any
other interest that could be sub-
stantially affected by the outcome
of the proceeding; (5) He or his
spouse, or a person within the
third degree of relationship to
either of them, or the spouse of
such a person: (i) Is a party to the
proceeding, or an officer, director,
or trustee of a party; (ii) Is acting
as alawyer in the proceeding; (iii)
Is known by the judge to have an
interest that could be substantially
affected by the outcome of the
proceeding; (iv) Is to the judge’'s
knowledge likely to be a material
witness in the proceeding. (c) A
judge should inform himself about
his personal and fiduciary finan-
cial interests, and make a reason-
able effort to inform himself about
the personal financia interests of
his spouse and minor children
residing in his household. (d) For
the purposes of this section the
following words or phrases shall
have the meaning indicated: (1)
"proceeding" includes pretrial,
trial, appellate review, or other
stages of litigation;

(2) the degree of relationship is
calculated according to the civil
law system; (3) “fiduciary"
includes such relationships as
executor, administrator, trustee,
and guardian; (4) "financia inter-
est" means ownership of alegal or
equitable interest, however small,
or arelationship as director, advis-
er, or other active participant in the
affairs of a party, except that:

(i) Ownership in amutua or com-
mon investment fund that holds
securities is not a "financial inter-
est” in such securities unless the
judge participates in the manage-
ment of the fund; (ii) An officein
an educational, religious, charita-
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ble, fraternal, or civic organization
isnot a"financial interest" in secu-
rities held by the organization; (iii)
The proprietary interest of a poli-
cyholder in a mutual insurance
company, of adepositor in amutu-
al savings association, or asimilar
proprietary interest, is a "financial
interest” in the organization only if
the outcome of the proceeding
could substantially affect the value
of the interest; (iv) Ownership of
government securities is a "finan-
cia interest"in the issuer only if
the outcome of the proceeding
could substantially affect the value
of the securities. (€) No justice,
judge, or magistrate judge shall
accept from the parties to the pro-
ceeding awaiver of any ground for
disqualification enumerated in
subsection (b). Where the ground
for disgualification arises only
under subsection (a), waiver may
be accepted provided it is preced-
ed by a full disclosure on the
record of the basisfor disqualifica-
tion. (f) Notwithstanding the pre-
ceding provisions of this section,
if any justice, judge, magistrate
judge, or bankruptcy judge to
whom a matter has been assigned
would be disqudified, after sub-
stantial judicial time has been
devoted to the matter, because of
the appearance or discovery, after
the matter was assigned to him or
her, that he or she individually or
as afiduciary, or hisor her spouse
or minor child residing in his or
her household, has a financial
interest in a party (other than an
interest that could be substantially
affected by the outcome), disqual-
ification is not required if the jus-
tice, judge, magistrate judge,
bankruptcy judge, spouse or minor
child, as the case may be, divests
himself or herself of the interest
that provides the grounds for the
disqualification.

Section 144 states:

Whenever a party to any proceed-
ing in a district court makes and
files a timely and sufficient affi-

davit that the judge before whom
the matter is pending has a per-
sonal bias or prejudice either
against him or in favor of any
adverse party, such judge shal
proceed no further therein, but
another judge shall be assigned to
hear such proceeding.

The affidavit shall state the
facts and the reasons for the belief
that bias or prejudice exists, and
shall befiled not less than ten days
before the beginning of the term at
which the proceeding is to be
heard, or good cause shall be
shown for failure to file it within
such time. A party may file only
one such affidavit in any case. It
shall be accompanied by a certifi-
cate of counsel of record stating
that it is made in good faith.

In 1998, the United States Court of
Appeds decided Tramonte v. Chrysler
Corporation et. a.** Here, the plaintiff
brought suit against the automobile man-
ufacturer alleging paint defects caused by
the manufacturing process. After
researching automobile  ownership
records, the defendant discovered that one
of the judge's family members owned a
Chrydler, making that person a possible
class member. The judge denied the
defendants’ motion to recuse. She rea-
soned that, “athough members of my
family are present and past owners of
Chryder vehicles, only one of them is a
present owner and he has no interest in
joining the punitive class in this case. |
have no ‘direct or immediate’ interest in
this case which requires my recusa.”*
The court concluded that “where a judge,
her spouse, or a minor child residing in
her household is a member of a punitive
class, there exists a ‘financia interest’ in
the case mandating recusal under Section
455(b)(4)."®

Two years later the United States
Court of Appeals examined 28 U.S.C. §
455(a) in Republic of Panama v.
American Tobacco Co. Inc.® Under 28
U.S.C. Section 455(a) a judge should
recuse himself “in any proceeding in
which his impartiality might reasonably
be questioned...In order to determine
whether a court’s impartiality is reason-
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ably in question, the objective inquiry is
whether a well-informed, thoughtful and
objective observer would question the
court’s impartiality.”® The court further
stated that "the purpose of § 455(a), and
the principle of recusal itself isnot just to
prevent actual partiality, but to 'avoid even
the appearance of partiality.”# Each claim
based on § 455(a), “must be guided, not
by comparison to similar situations
addressed by prior jurisprudence, but
rather by an independent examination of
the facts and circumstances of the partic-
ular claim.”#

Here, the plaintiff filed an action in
the Louisiana State Court, aleging that
the defendants, tobacco companies, con-
spired to conceal the addictiveness and
health risks of tobacco. The plaintiff
sought damages for past and future health
costs for diseases associated with smok-
ing tobacco. The Circuit Court held,
among other things, that Judge Barbier,
the district court judge sitting before this
cause of action, should have recused him-
self. The court noted that Judge Barbier
was the president of the Louisiana Trial
Lawyers Association (LTLA) from

approximately October of 1989 until
1990. In April of 1991, the LTLA filed an
amicus brief against tobacco companies
in Louisiana. Judge Barbier's name was
listed on the “Motion for Leave to File
Amicus Curiae Brief,” as President of the
LTLA. The court reasoned that “while
arguably the facts of the Louisiana prod-
uct liability suit and the present suit may
be distinguishable, the amicus brief con-
tained genera statements about the tobac-
co companies... The amicus brief aso
stated that the defendant tobacco compa-
nies should be held liable because they
were negligent in producing a product
that was more dangerous than it was
intended to be, and that the companies
knew or should have known of the addic-
tive nature of their cigarettes.”* The court
further reasoned that, “while there is no
evidence of actua bias we must consider
whether areasonable person might harbor
doubts about the trial judge's impartiality.
The fact that Judge Barbier's name was
listed on a motion to file an amicus brief
which asserted similar allegations against
tobacco companies to the ones made in
this case may lead a reasonable person to

doubt hisimpartiality.”*

In sum, the test to consider when
determining a motion to recuse is whether
“a reasonable person knowing all the cir-
cumstances... would have a reasonable
doubt regarding”® the impartiality of a
judge in a cause of action. Each question
regarding recusal should be determined
on acase by case basis. m
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