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Employment in Mississippi has been
“at-will” for more than 100 years, allow-
ing an employer to terminate a non-con-
tractual employment relationship at any
time for good reason, wrong reason, or no
reason at al.! As a result, Mississippi
employers were reasonably protected
from damages in tort for “wrongful termi-
nation” of employees.? As employers
began to test the strength of their employ-
ment at-will  “immunity,” however,
Mississippi courts began considering the
creation of apublic policy exception to the
employment at-will doctrine that would,
in certain instances, alow a tort action
against an employer for wrongful dis-
charge.

Background. Rumblings against the
employment at-will doctrine began as
early as 1981, when an employee brought
suit alleging that he was unfairly terminat-
ed for refusing to dismiss aworkers’ com-
pensation claim.® The Supreme Court then
rejected the creation of acommon law tort
action against an employer for wrongful
termination,* but by 1985, the Court
acknowledged the softening of the at-will
rule by stating that “an employee may be
discharged at the employer’swill for good
reason, bad reason, or no reason at al,
excepting only reasons independently
declared legaly impermissible.”® That
concept was not applied, however, until
1987, when a Mississippi federal district
court allowed a wrongful termination
action against an employer accused of fir-
ing an employee who refused to violate
state and federal laws.® This long-antici-
pated public policy exception to the
employment at-will doctrine was recog-
nized by Mississippi’s highest court in
1993 in the seminad case of McArn v.
Allied Bruce-Terminix Company, Inc.’

The Scope of McArn. The employee

in McArn claimed that he had been termi-
nated for reporting his employer’s crimi-
nal conduct. Though the tria judge still
refused to create an exception to the
employment at-will doctrine, the Missis-
sippi Supreme Court deemed the circum-
stances worthy and declared a “narrow
public policy exception” to the employ-
ment at-will doctrine. The McArn excep-
tion applies in only two circumstances,
regardless of whether a written employ-
ment contract exists: (1) the employer ter-
minates the employee for refusing to par-
ticipatein anillegal act; or (2) the employ-
er terminates the employee for reporting
his employer’sillegal act to the employer
or someone else®

Debate soon materialized regarding
the scope of “illega” acts, specificaly,
whether the term included civil law viola-
tions in addition to criminal acts.
Mississippi federal courts again lead the
way in sculpting the public policy excep-
tion, and they soon determined that the
MCcArn exception applied only to criminal
illegality.® For example, the federal courts
dismissed McArn claims based on an
employee's reporting of ADA violations,*
ADEA violations,* and OSHA viola-
tions? Similarly, the courts dismissed
MCcArn claims based on an employee's
refusal to subject herself to tort liability™
and an employee's reporting of a work-
related injury to the Workers
Compensation Commission.*

Expansion of McArn. In each of
these instances, the courts prevented an
expansion of the public policy exception
beyond the scope of crimina acts. In
Rosamond, the court reasoned that the
exception was created to further the
State's interest in promoting compliance
with public policy.®® Therefore, when
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another statutory remedy (such as the
ADA) aready protectsthe public policy at
issue, public policy is “sufficiently pre-
served,” thereby eliminating the need to
expand McArn.** Although Mississippi’s
highest court has not explicitly adopted
this rationale, no Mississippi court has
criticized or contradicted the Rosamond
court’srationalein the eight years sinceits
declaration.

Unsettled Issues in Mississippi.
Some uncertainty remains as to whether
an employee must prove that what was
asked of her (or what she reported) was a
crime, or whether she can simply rely on a
good faith belief of an employer’s crimi-
na violation in asserting a public policy
discharge claim.”” The Mississippi Court
of Appeals recently stated that the “appli-
cability of the [McArn] exception does not
require that a crime has already been com-
mitted, [citation omitted], but it does
require that the acts complained of warrant
the imposition of criminal penalties, as
opposed to mere civil penalties.”*® This

statement could be an indication that
Mississippi courtswill ultimately hold that
a mere good faith belief of crimina con-
duct is insufficient to support a wrongful
discharge claim. This result is even more
likely if Mississippi chooses to follow
states with similar public policy excep-
tions. For example, the Texas Court of
Appeals refused to expand its public poli-
cy exception to protect an employee who
has a good faith belief of criminal miscon-
duct because such an expansion would
open the floodgates to a total erosion of
the at-will rule.*® The Texas court reasoned
that since its exception was intended to
deter criminal violations, aclaim under the
exception must be supported by “evidence
that the act could have resulted in criminal
penalties against the employee.”*
Accordingly, a claim that relies on an
employee's mere good faith belief of ille-
gality “goes beyond this exception.”*
Given the similarity of Mississippi’'s
exception to the exception adopted by
Texas, Mississippi courts could easily fol-
low the reasoning of the Texas Court of

Appeals and preclude an employee's
McArn claim based only on a good faith
belief of crimina conduct.

Conclusion. The McArn public policy
exception to the employment at-will doc-
trine has proceeded largely without change
since its declaration in 1993. However, the
scope of the exception has been clarified to
include criminal illegality to the exclusion
of civil violations. While our stat€'s courts
must still address certain unresolved issues,
the public policy exception does not appear
to be one which will, absent legidative
intervention, substantially erode the long
standing at-will rule.

* Rosamond v. Pennaco Hosiery, Inc., 942 F. Supp.
279, 285 (N.D. Miss. 1996) (citing Butler v. Smith
& Tharpe, 35 Miss. 457 (1858)).

2|f the termination was motivated by some type of
unlawful discrimination, an employee could bring
suit under federal anti-discrimination statutes
which prohibit discrimination because of gender,
race, age, disability, religion, pregnancy, union sta-
tus, or for complaining about such discrimination
(retaliation).

*Kelly v. Mississippi Valley Gas Co., 397 So. 2d 874
(Miss. 1981).
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* Kelly, 397 So. 2d at 877.

5 Shaw v. Burchfield, 481 So. 2d 247, 253 (Miss.
1985).

¢ Lawsv. Aetna Finance Co., 667 F. Supp. 342 (N.D.
Miss. 1987). The court based its decision on M EDIATI ON
Mississippi Supreme Court dicta and the lack of

evidence indicating that Mississippi would decline
to adopt a narrow public policy exception to the
employment at-will doctrine where an employeeis
terminated for refusing to commit unlawful actsfor
his employer.

”McArn v. Allied Bruce-Terminix Co., Inc., 626 So. A L POVA L L

2d 603, 606 (Miss. 1993).

& McArn, 626 So. 2d at 607.

2 Rosamond, 942 F. Supp. a 286-87. This article AttOmey-aI-L aw
does not discuss the relationship between the . .. .
McArn exception and Mississippi’s whistleblower (practice limited solely to mediation)

statute, which protects a state employee who
reports “an aleged improper governmental act”
whether civil or criminal. The reader should be

aware, however, that the whistleblower statute may Over 25 years litigation experience in state and federal courts
provide state employees with another “exception” o ok i o . . - ..

to the at-will employment doctrine. See Miss, Cope of Mississippi*, Alabama, Connecticut, Missouri*, Tennessee, Louisiana,
ANNOTATED § 25-9-171 et seq. Kentucky, District of Columbia* and North Carolina*.

 Rosamond, 942 F. Supp. 287.

" . L 's H Inc., 1 WL X
2223?05 (N?E“?&i,iﬁ'i,g%?_‘m’ ne. 1999 1300 Fillmore Avenue

2 Howell v. Operations Management International, Oxford, MS 38655
Inc., 161 F. Supp. 2d 713, 719 (N.D. Miss. 2001), 662-513-6487
aff’d, 2003 WL 22303057 (5th Cir. 2003).

L angford v. Amory Public School District, 2001
WL 10790002 (N.D. Miss. 2001).

* Buchanan v. Ameristar Casino Vicksburg, Inc., 852
So. 2d 25 (Miss. 2003).

s Rosamond, 942 F. Supp. at 286-87.
®]d.

7 Other tates, like Texas, require aplaintiff to prove
that the act requested or committed by the employ-
er would be or was a crime. This requirement pro-
hibits the plaintiff from relying on a good faith
belief of some criminal violation. See, e.g., Ran
Ken, Inc. v. Schlapper, 963 SW. 2d 102, 107 (Tex.
App. Austin 1998).

s Hammons v. Fleetwood Homes of Miss., Inc., 2004
WL 2711313, at *3 (Miss. Ct. App. 2004). In
Hammons, the plaintiff “failed to identify an ille-
gality” in claming that he was terminated for
reporting his employer’s aleged scheme to with-
hold a refrigerator from a mobile home buyer. 1d.
As such, the Circuit Court dismissed the plaintiff's
McArn claim, and the Court of Appeals affirmed
that dismissal. 1d.

* Ran Ken, Inc. v. Schlapper, 963 S.W. 2d 102 (Tex.
Ct. App. Austin 1998).

2]d. at 105. The Texas court emphasized that “the
element of criminal penalties must be conclusive-
ly proved.” Id.

21d. a 106. The court stated that alowing an
employee to rely on a good faith belief of illegali-
ty “would impose ligbility on an employer who
fires an employee for refusing to perform (or even
for investigating) a legal act,” thus expanding the
narrow scope of the public policy exception and
interfering with legitimate managerial decisions.

*admitted
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