
Health Law Section 
The Mississippi Bar 

Wow!  It is April al-
ready.  Your Health 
Law Section has been 
busy trying to provide 
you with maximum 
benefit for your mem-
bership.  We hope you 
have enjoyed the rein-
statement of the news-
letter and the newsfeed 
service through Lexolo-
gy.  In addition, please 
check out and like the 
Health Law Section Fa-
cebook page at https://
www.facebook.com/#!/
mshealthlaw   

 

Summer is fast ap-
proaching, which 
means it is time to reg-
ister for the Mississippi 
Bar’s Annual Meeting 
and Summer School 
http://www.msbar.org/
for-members/annual-
meeting.aspx  Part of 
the program will in-
clude a joint meeting of 
the Health Law Section 
and the Business Law 
Section on June 26 at 
10 A.M.  The MS De-

partment of Insurance, 
led by Insurance Com-
missioner Mike 
Chaney, will headline 
this meeting and pro-
vide us with the most 
up to date information 
on the implementation 
of the Affordable Care 
Act.  Please make every 
effort to attend. 

 

In addition, your 
Health Law Section is 
working diligently to 
provide you with anoth-
er CLE opportunity in 
mid to late July.  Stay 
tuned for further de-
tails. 

 

I am humbled and hon-
ored to be your chair for 
2013-2014.  Please do 
not hesitate to offer 
your suggestions, com-
plaints, and comments 
to me at Ste-
phen@clayfirm.com.  
On behalf of your 2013-
2014 Officers and Exec-
utive Committee, we 
thank you for your 

membership to the 
Health Law Section.  
With your help this 
year, the Health Law 
Section was able to pro-
vide a $750 scholarship 
to a most deserving law 
student at both Ole 
Miss and Mississippi 
College School of Law. 

 

Thank you! 

Stephen Clay 
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By: David A. Ettinger 
Honigman Miller Schwartz 
and Cohn 
Detroit, Michigan 

dettinger@honigman.com 

 

Introduction 

The first litigated antitrust case 
concerning hospital acquisitions 
of physician practices, Saint Al-
phonsus Health System, et al. v. 
St. Luke’s, et al., has recently 
been decided.  I represented one 
of the successful plaintiffs.  The 
St. Luke’s decision provides im-
portant lessons for any hospitals 
and physician groups consider-
ing significant mergers and ac-
quisitions.   

 

Facts Underlying the St. 
Luke’s Case 

The St. Luke’s case concerned an 
acquisition of a 41 physician 
practice in Nampa, Idaho (just 
outside of Boise) called Saltzer 
Medical Group.  The buyer was 
St. Luke’s Health System, the 
largest health system in Idaho, 
based in Boise.  St. Luke’s al-
ready employed several hundred 
physicians, and had engaged in 
more than 20 acquisitions of 
physician practices over the pre-
vious several years.   

The Plaintiffs (including the 
Federal Trade Commission and 
Idaho Attorney General) con-
tended that the acquisition 
would be unlawful because it 
would harm competition in the 

adult primary care physician 
market in Nampa.  The private 
plaintiffs, Saint Alphonsus and 
Treasure Valley, also claimed 
that the transaction would harm 
competition in the Nampa pedia-
tricians market, as well as hospi-
tal and surgical facilities mar-
kets in the broader Boise area.   

 

The Court’s Decision 

The District Court held that the 
transaction was unlawful.  Judge 
Winmill found that the acquisi-
tion of Saltzer was the latest in a 
series of acquisitions by St. 
Luke’s that had already allowed 
St. Luke’s to raise prices.  He 
therefore predicted further price 
increases were likely as a result 
of the Saltzer acquisition. 

The fact that this transaction 
involved primary care physicians 
was very significant to the 
Court’s conclusions in several 
respects.  The Court defined the 
geographic market as the local 
area of Nampa, and found that 
St. Luke’s would have a high 
(80%) share in that area after 
the acquisition.  The Court based 
its conclusion on geographic 
market on its finding that “[b]
ecause Nampa patients strongly 
prefer access to local PCPs, com-
mercial health plans need to in-
clude Nampa PCPs in their net-
works to offer a competitive 
product.”   

The Court also found it highly 
significant that “the Acquisition 
is not only a merger of the first 

and second largest providers for 
primary care services, but is also 
a merger of each of those provid-
ers’ closest substitutes.”  Under 
the Federal Trade Commission’s 
analysis, when two competitors 
who are “close substitutes” 
merge, prices may rise.   

The Court found that primary 
care physicians are critical to 
referrals of patients to special-
ists and hospitals.  “Patients 
largely accept the recommenda-
tions of their primary care physi-
cians as to what hospital, spe-
cialist and ancillary services 
they should use.”  The Court con-
cluded that “after the Acquisi-
tion it is virtually certain that ... 
Saltzer referrals to St. Luke’s 
will increase.”   

Ease of entry by new physicians 
into a market can often consti-
tute an important antitrust de-
fense in physician antitrust cas-
es.  The Court found that entry 
of substantial new competition 
in primary care in the Nampa 
area was unlikely, because re-
cruitment of such physicians to 
that area is quite difficult.   

Finally, and perhaps most signif-
icantly, the Court found that in-
novations in health care, intend-
ed to improve quality and reduce 
cost, do not require acquisi-
tions.  The Court stated that “it 
is the committed team [of hospi-
tals and physicians] – and not 
any one specific organization 
structure – that is the key to in-
tegrated medicine ... because a 
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committed team can be assem-
bled without employing physi-
cians, a committed team is not a 
merger-specific efficiency of the 
Acquisition.”  ¶¶ 184-185.   

 

Lessons from the Decision 

Judge Winmill’s decision certain-
ly provides encouragement to 
health care participants who be-
lieve that transactions in their 
local markets may be anticom-
petitive.  It also provides very 
important lessons for providers 
seeking to conduct health care 
transactions.  These include:  

 There’s no simple “health 
care reform” defense where 
significant antitrust concerns 
are present.  Judge Winmill 
found that the goals of health 
care reform can be achieved 
without acquisitions.   

 Competitors, payors and em-
ployers can play very signifi-

cant roles in the antitrust 
process.  The key witnesses 
in the St. Luke’s case were 
several of the area payors 
(including Idaho Blue Cross) 
and the largest area employ-
er, Micron.  The lawsuit filed 
by Saint Alphonsus and 
Treasure Valley illustrates 
that in a hospital-physician 
transaction, competing hospi-
tals which may stand to lose 
referrals or lose network ac-
cess to the acquired physi-
cians may also have substan-
tial antitrust claims.   

 A transaction resulting in a 
high market share will be 
presumed to be unlawful, and 
it will be difficult to present 
evidence which rebuts this 
presumption.  If the merging 
parties possess a combined 
50% share, this will exceed 
the level at which the FTC 
presumes transactions are 
anticompetitive.   

 As in every antitrust case, 
the St. Luke’s decision turned 
in significant part on the 
merging parties’ own docu-
ments.  Critical admissions 
in a memo or even an email 
can sink an antitrust de-
fense.   

 In hospital-physician trans-
actions, it is important that 
physicians obtain their own 
expert antitrust counsel.  If 
the transaction ultimately 
fails on antitrust grounds, 
the greatest loser may be the 
physician group, whose oper-
ations may have been “in 
limbo” during a long investi-
gation and potentially litiga-
tion.  Total reliance on the 
assurance of hospital counsel 
that antitrust issues will not 
be a concern can be a big 
mistake. 

 

The Health Law Section awarded two 
$750 scholarships to two outstanding 
law school students at The University 
Of Mississippi School of Law and at 
Mississippi College School of Law.  
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The Mississippi Bar 
Health Law Section 

P.O. Box 2168 
Jackson, MS 39225-2168 

Rene’ Garner 
Section and Division Coordinator 

Phone: 601-355-9226 
Fax: 601-355-8635 

Email: rgarner@msbar.org 

Upcoming Events 
 

June 26, 2014 
Health Law Section Annual Meeting at the 

Sandestin Hilton 

 

July 17, 2014 
6 hour CLE at the Mississippi Bar Center 

in Jackson. More details to follow! 
 

Health Law Section 

We are on the 
web! 

Click here 

Chair 
Stephen Clay 
The Clay Firm 
P O Box 217 
Jackson, MS 39205-0217 
Phone: (601) 353-0559 
Fax: (601) 354-0597 
Email: stephen@clayfirm.com 

 
Vice Chair 
Bob Anderson 
US Attorneys Office 
131 Clayton St 
Montgomery, AL 36104-3429 
Phone: (334) 551-1722 
Fax: (334) 223-7418 
Email: robert.anderson@usdoj.gov 

 
Past Chair 
Kathryn Gilchrist 
Adams and Reese LLP 
1018 Highland Colony Pkwy St 800 
Ridgeland, MS 39157-2057 
Phone: (601) 292-0789 
Fax: (601) 944-9344 
Email: katie.gilchrist@arlaw.com 

Members at Large:  
Jeff Moore 
Phelps Dunbar 
P O Box 1220 
Tupelo, MS 38802-1220 
Phone: (662) 842-7907 
Fax: (662) 842-3873 
Email: jeff.moore@phelps.com 

 
Jenny Baker 
Tindell Law Firm 
2200 25th Ave 
Gulfport, MS 39501 
Phone: (228) 896-8962 
Fax: (228) 205-4457 
Email: Jenny@TindellLawFirm.com 

 
Genie Thomas 
Phelps Dunbar 
P O Box 16114 
Jackson, MS 39236-6114 
Phone: (601) 360-9706 
Fax: (601) 360-9777 
Email: genie.thomas@phelps.com 

Health Law Section 2013-2014 Executive Committee 
Write for the  
Health Law 
Section Newsletter  
The Health Law Section newsletter is 
now accepting articles on health law 
topics for publication in the newsletter. 
If you have an idea for an article, you 
may submit it to Health Law Section 
Newsletter Editor Jenny Tyler Baker 
at Jenny@tindelllawfirm.com. 

Please include a short description of 
the article. The Health Law Section 
Committee will consider your proposal 
and will notify you of whether your 
proposal has been accepted. The com-
mittee reserves the right to reject pro-
posals. Please note that when you sub-
mit your article for publication in the 
newsletter, you will be granting the 
Mississippi Bar the nonexclusive right 
to publish your article. 
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