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MARITIME CASES ARE
COMPLICATED AND EXPENSIVE.

Trust my firm to handle them for you - it’s all we do.

They care about their clients and do their best to ensure their
clients receive just compensation for their injuries. As a member
of the Board of Directors for the Alabama Association for Justice, I
am aware of many choices out there to represent injured maritime
workers, but I have not considered working with anyone else.

— WESLEY LAIRD, LAIRD
BAKER & BLACKSTOCK, LLC - OPP, AL

I have been referring maritime cases to The Young
Firm for over a decade, because of the high level of
commitment, care, and personal attention to their clients,
which translates into a positive outcome for all. ....I can
personally attest to Tim being one of the best trial lawyers
I have ever had the opportunity to work with.
— J. PEYTON RANDOLPH, II

LAW OFFICES OF J. PEYTON RANDOLPH, Il - RIDGELAND, MS MARITIME ATTORNEY

TIMOTHY YOUNG

EXCLUSIVELY HANDLING MARITIME AND JONES ACT CASES

WE PROVIDE 100% FINANCING AND GENEROUS REFERRAL FEES

I Vi A
THE YOUNG FIRM

A LAW FIRM FOCUSED ON MARITIME LAW

400 POYDRAS STREET, SUITE 2090 - NEW ORLEANS, LA 70130 - 504.608.3480 « WWW.JONESACTLAW.COM




LAWPAY IS
FIVE STAR!

In our firm, it's actually fun to do our
billings and get paid. | send our bills
out first thing in the morning and
more than half are paid by lunchtime.
LawPay makes my day!

— Cheryl Ischy, Legal Administrator
Austin, Texas

Trusted by more than 35,000 firms and
verified ‘6-Star’ rating on *Trustpilot

— PAYMENT INBOX

J INVOICE PAID $775.00

receipts@lawpay.com
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eChecke DISCOVER

THE #1 PAYMENT SOLUTION

FOR LAW FIRMS
Getting paid should be the easiest part of your job, and with

LawPay, it is! However you run your firm, LawPay's flexible,

easy-to-use system can work for you. Designed specifically Now accept check payments online

at 0% and only $2 per transaction!

for the legal industry, your earned/unearned fees are

properly separated and your IOLTA is always protected
against third-party debiting. Give your firm, and your clients,

the benefit of easy online payments with LawPay. /"B
Proud Member

Benefit Provider

877-959-9879 or visit lawpay.com/msbar THE Mississiprr Bar
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elcoming the

114th President
of The Mississippi Bar

G

Amanda Jones Tollison
Oxford, Mississippi

In 2018, The Mississippi Bar Board of Bar Commissioners adopted a Strategic Plan to guide our
professional organization for the next three to five years. The Strategic Planning Committee, appointed
by then Bar President Rick Barry, included twenty lawyers from all regions of the State, with different
levels of legal and life experiences, diverse in age, race, gender, and practice areas, who spent months
developing a strategic framework for the Bar to implement. Over the last year as President, Pat Bennett
has been implementing the Strategic Plan. As I have prepared to take the oath and lead The Mississippi
Bar this year, I have often referred to the Strategic Plan as a guiding resource. Just as a ship’s captain
maps his course before he begins a voyage and continually refers back to it to make sure he stays on
course, [ view the Strategic Planning process as mapping our course as an organization and the Strategic
Plan that the Board adopted as our map for the future. So before we embark on this journey together,
let’s look back at our map, remind ourselves of the Bar’s mission, be inspired by the Bar’s vision, and
renew our commitment to our organizational values.

MISSION:

The Mississippi Bar shall serve the public good by promoting excellence in the profession and in
our system of justice.

VISION:

The Mississippi Bar is an invaluable partner in every attorney’s practice and a trusted community
leader that ensures the justice system is evolving to meet the needs of all Mississippi residents.

ORGANIZATIONAL VALUES:

These core values direct how The Mississippi Bar will conduct itself as it works to achieve its goals
and fulfill its mission.

Integrity Collaboration
Professionalism and civility Compassion
Civic responsibility Innovation
Diversity and Inclusion Excellence

Continued on next page
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President’s Message

As you read the mission and vision
of the Bar, did you agree? Were you
reassured by those core values? The Bar
aspires to be your partner in the prac-
tice of law in whatever form that takes
— whether you are a solo practitioner,
work in a small family firm, in a big law
firm or are corporate in-house counsel,
or whether you work in state or fed-
eral government as a prosecutor or public
defender or as an advisor to agencies,
boards and commissions, whether you are
in public service, work for a non-profit
organization or run your own business or
even a family household. As partners in
this profession and members of the Bar,
we must work together to ensure that The
Mississippi Bar fulfills its mission, stays
true to its vision and achieves its goals
as set forth in the Strategic Plan. Below
are The Mississippi Bar’s goals, and after
each goal I have provided examples of
concrete plans, programs or opportunities
for how we as the members of the Bar can
help achieve them:

Goal 1:

The Mississippi Bar promotes the
highest standards of competence
and professionalism and fosters a
legal profession equipped to serve
the legal needs of clients and the
larger community.

We will be working toward Goal 1
in several ways this year. First, the
new Future of the Profession Committee
will examine issues identified during the
Strategic Planning process, such as rea-
sons why fewer and fewer Mississippi
law school graduates are taking the
Mississippi Bar Exam, the growing trend
of new attorneys leaving the state to
practice law, the impact of retirements on
the profession, the potential opportunities
to match new attorneys with rural areas
that have very few lawyers, today’s need
for mobility and remote practice, and
other challenges ahead for our profession.
Second, the Professionalism Committee
will continue to study developments in
the area of professionalism and make
recommendations to the Board of Bar
Commissioners on ways to promote the
highest standards of competence and pro-
fessionalism, to improve client-attorney
relations and the image of the profession
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as well as the quality of life of lawyers as
they relate to professionalism. I have also
tasked the Professionalism Committee
and the Lawyers and Judges Assistance
Committee with studying the Report from
the National Task Force on Lawyer Well-
Being and making recommendations to
the Board of ways we can encourage
greater well-being, increased competence
and greater public trust in our profession.
Speaking of wellness, the Mississippi
Bar Young Lawyers Division, under the
leadership of former YLD President Ann
Marie Pate, has focused on and imple-
mented multiple wellness initiatives over
the last year. Jaklyn Wrigley, as the newly
installed YLD President, plans to continue
YLD’s emphasis on wellness during the
2019-2020 Bar Year. I look forward to
collaborating with Jaklyn and the YLD in
expanding some of those great YLD well-
ness programs and offering new ones to
the entire membership.

There are a host of
other member benefits
and discounts that you

can find under the

“For Members” tab

on The Mississippi

Bar website.

Goal 2:

The Mississippi Bar cultivates
members’ professional success with
valuable practice resources and
opportunities for meaningful mem-
ber engagement.

We will continue to offer the CLE
on the Road program in each Supreme
Court District in the state. Last year, I
learned from the Technology Committee’s
speaker at the the CLE on the Road about
one of the Bar’s new member offerings —
Identillect Technologies — which provides
secure communications that work with
your existing email platform. Did you

know that the Bar’s Technology Committee
also vetted the various legal research ser-
vices available and recommended the Bar
contract with Fastcase? This free legal
research tool is available to all members
as part of our membership dues. There
are a host of other member benefits and
discounts that you can find under the “For
Members” tab on The Mississippi Bar
website. Additionally, there are currently
sixteen Sections of the Bar that members
can join that focus on particular areas of
the law or that are made up of lawyers
with special interests in particular sub-
stantive areas of practice. There is likely a
Section in your area of practice that offers
seminars for CLE credit and that will help
you stay abreast of any developments in
that area of the law.

Goal 3:

The Mississippi Bar fosters diver-
sity and inclusion among members
of the bar community.

The new Diversity Committee will
lead and coordinate diversity and inclu-
sion efforts within the Bar, create more
intentional pathways for involvement and
leadership for all members, and strength-
en relationships with local and statewide
affinity bars. Be on the lookout for new
initiatives from the Diversity Committee
with which you can get involved.

Goal 4:

The Mississippi Bar strives to
increase access to legal services and
to promote and support a justice
system that affords prompt and fair
resolution.

The Mississippi Bar’s Access to
Justice Committee, created in 2018 as
part of the Strategic Plan, will contin-
ue to work closely with the Supreme
Court’s Access to Justice Commission in
its endeavors and activities and to strive to
accomplish its goals by raising awareness
among members about the justice gap
and its implications for the profession,
supporting and providing opportunities
for members to participate in traditional
access to justice initiatives and continuing
legal education seminars on represent-
ing low-income individuals, collaborating
with the judiciary to improve the admin-
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istration of justice, and leading innovative
efforts to address gaps in legal services.

Goal 5:

The Mississippi Bar builds public
trust in the justice system through
education about lawyers and the
law.

The Public Information Committee is
updating the Bar’s video on jury duty and
civic engagement this year, which will be
available to Mississippi judges for juror
education prior to jury service. The Bar
will continue to introduce children and
young adults to the justice system and
legal careers through the Mississippi High
School Mock Trial Competition now in its
37" year. Lawyers of all ages will again
have the opportunity to volunteer to serve
as judges. The Young Lawyers Division’s
“Lawyer in Every Classroom Program” is
also open to all lawyers, young and old,
affording us the opportunity and resources
to make a presentation on the legal profes-
sion or justice system to students in our
local communities.

Goal 6:

The Mississippi Bar sustains a
responsive, flexible organization
that advances its mission and the
strategic plan.

The Mississippi Bar is continually
developing a technology infrastructure to
flexibly deliver services and information
to members across the state. The staff and
leadership at the Bar are regularly evalu-
ating the Bar’s programs, processes and
communications to adapt to the changing
needs and expectations of all members
of the profession and the public. I hope
that this column informs you of The
Mississippi Bar’s Strategic Plan and helps
equip you to fulfill your role and respon-
sibility as a member of the Bar and as a
member of this great profession.

This year, with your help, The
Mississippi Bar will stay true to its vision
and conduct itself according to its core
values as it works to achieve its goals and
fulfill its mission to serve the public good
by promoting excellence in the profession
and in our system of justice. H
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Watkins & Eager Welcomes
Emily R. Sumrall To The Firm’s
Family Law, and Probate,
Trusts and Estates Practices

Left to right: Lewis W, Bell, Susan L. Steffey, Clark C. Luke,
Emily R. Sumrall, and Jamie G. Houston I11.

Watkins & Eager is pleased to announce that Emily R. Sumrall
has joined the firm as an associate. Emily received a B.A. in
Journalism from the University of Mississippi, and a J.D.
from the University of Mississippi School of Law, where she
graduated cum lande. After being admitted to the Mississippi
Bar in 2016, Emily served for over two years as a staff
attorney with the Honorable James C. Walker of the 11th
Chancery District of Mississippi. Emily’s practice is focused
primarily in the areas of Family Law, where she works along-
side Susan L. Steffey and Lewis W. Bell, and Probate, Trusts
and Estates, where she works closely with Jamie G. Houston,
IIT and Clark C. Luke.

Watkins & Eager has extensive experience handling divorces,
prenuptial and postnuptial agreements, estate matters, and
related mediations.

WATKINS & EAGER

The Emporium Building | 400 East Capitol St. | Jackson, MS 39201 | Ph: 601.965.1900
www.watkinseager.com
Jackson | Hattiesburg | Birmingham

Free background information available upon request | James J. Crongeyer, Jr., Managing Member
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Wage & Hour Considerations - Now More Important Than Ever

n recent years, the U.S. Department of Labor has been
“cracking down” on violators of the wage and hour
rules, especially overtime rules, under the Fair Labor

Standards Act.

The fifty-year old regulations,
however, have been difficult for employers
to interpret. Such difficulties have led in
recent years to widespread litigation with
the DOL and employees over claimed
overtime pay. This paper sets out the key
rules as they are currently in effect and
have been interpreted by the DOL and the
courts.

I. Overview of the FLSA

There are many goals and purposes
of the FLSA, as it is a comprehensive
statute which covers a variety of wage
and hour considerations. The primary
purposes of the FLSA include (1) to fix
minimum wages for workers who come
within its scope; (2) to provide overtime
pay for such workers; (3) to safeguard
child workers who are entitled to federal
protection; and (4) to require equal pay for
equal work regardless of sex.

II. The FLSA - Primary Considerations

A. EXEMPT V. NON-EXEMPT
EMPLOYEES

The Fair Labor Standards Act
(“FLSA”) provides that an employer
must compensate an employee for hours
worked in excess of forty hours per week
at the rate of no less than one and one half
times the employee’s regular rate of pay.
29 US.C. § 207(a)(1). The FLSA also
provides that an employer must pay an
employee at least the minimum wage for
hours worked. See id. § 206(a). Certain
employees, however, are exempt from
these requirements.

1. Administrative, Executive,
and Professional Exemption

The most commonly-invoked
exception to the FLSA’s requirements is
the so-called “white collar” exemption.
Employees who qualify as “bona fide
executive, administrative, or professional
[employees] . . . as such terms are defined

The Mississippi Lawyer

and delimited from time to time by
regulations of the Secretary of [Labor]”
are exempt from the overtime pay and
minimum wage provisions of the FLSA.
Id. § 213(a)(1). To qualify as an exempt
executive, administrative, or professional
employee, the employee must be
responsible for performing certain duties
and the employer must pay the employee
on a salary basis.”' See 29 C.ER. §§
541.1(f), 541.2(e)(2), 541.3(e). Thus,
the employee generally must meet (1) the
salary test; and (2) the duties test.

Importantly, on April 20, 2004, the
U.S. Department of Labor (DOL) released
its long-awaited final regulations on the
“white-collar” exemptions to federal over-
time pay requirements. The revised regu-
lations update the standards used to deter-
mine whether executive, administrative,
professional, outside sales and computer
employees are exempt from the overtime
requirements of the FLSA. The chang-
es implemented by the 2004 regulations
include the following: the salary level
for exempt employees was significantly
raised to $455 per week; the salary level
for highly compensated employees was
raised to $100,000; the salary basis test
was revised to define situations when an
exempt employee’s salary status could be
lost for inappropriate pay-docking; and
the duties tests for all white collar exemp-
tions have been streamlined. Those regu-
lations took effect on August 23, 2004.

a. Minimum Salary Level
Increased

To be classified as exempt under
the “white collar” classifications, most
employees must be paid a minimum
amount and be paid on a “salary basis.”
The 2004 regulations increase the pay
requirement for every classification (i.e.
executive, administrative and profes-

Continued on next page

By Jennifer G. Hall
Baker Donelson
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Wage & Hour Considerations - Now More Important Than Ever

sional) except outside sales employees
(which do not have a salary requirement
under either the previous or 2004 regula-
tions, in recognition of the fact that many
outside salespeople are paid on a com-
mission basis) and certain other employ-
ees, including doctors, lawyers, teachers,
and certain computer professionals who
need not be paid on a salary basis. To
be classified as exempt under the 2004
regulations, most employees must earn at
least $455 per week, in addition to fulfill-
ing the applicable duties tests described
below. This is significantly higher than
the minimum required under the old regu-
lations, and should prompt all employers
to reevaluate the classification of workers
determined to be exempt under the old
regulations.

b. Highly Compensated
Employees Exemption
Revised

The 2004 regulations include a special,
streamlined exemption for employees paid
$100,000 or more annually. Under this
rule for highly compensated employees,
employees paid $100,000 or more annu-
ally and performing non-manual work are
exempt if they have an identifiable execu-
tive, administrative or professional func-
tion. These highly compensated employ-
ees do not have to meet all the elements of
the standard duties test discussed below to
qualify for the exemption as a highly com-
pensated employee. Instead, because such
employees’ high level of compensation is
a strong indicator of their exempt status,
they will be exempt if they customarily
and regularly perform one or more of the
exempt duties or responsibilities of an
executive, administrative or professional

employee. In addition, the 2004 rule for
highly compensated employees permits
counting base salary, commissions, non-
discretionary bonuses and other non-dis-
cretionary compensation in determining
whether an employee earns $100,000 or
more annually.

To qualify as a highly compensated
employee under the 2004 regulation, any
commissions or non-discretionary bonus-
es have to be settled and paid out to the
employee as due on at least a monthly
basis. An employee who works only a
portion of a year, whether because the
employee begins work during the year
or leaves before the end of the year,
must be guaranteed a pro-rata portion
of the $100,000 annual guarantee. The
pro-rata portion should be based upon
the number of weeks the employee works
in such a position. If an employee’s total
annual compensation does not total at
least the guaranteed $100,000 by the end
of the year, the 2004 regulation allows
the employer to make a payment by the
next pay period sufficient to bring the
employee to the guaranteed level. The
employer is not required to make this
payment; however, if the employer elects
not to make the one-time payment, the
employee is not exempt as a highly com-
pensated employee, although he may still
be exempt if he fulfills the requirements
of the applicable standard duties test.

c. Salary Basis Test
Revised

As noted before, under both the previ-
ous and the 2004 regulations, the white
collar overtime exemption is generally
only available to employees who are com-
pensated on a “salary basis.” Under the

CONSTRUCTION ¢ PREMISES LIABILITY

JAY LACOSTE

JACKSON, MS 39211

2349 TWIN LAKES CIRCLE

LAGOSTLE
ARCRITECT

601 981-2853
VIVIZOD@AOL.COM
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2004 regulations, the DOL has revised
the test used to determine whether an
employee is compensated on a salary
basis. Although the 2004 rule retains the
substance of the old salary basis test and
its concept of guaranteed pay, at least two
significant updates are included in the
2004 regulations.

i. Disciplinary Deductions. The
2004 regulations allow an exception to the

no pay-docking rule for deductions from
pay for full-day disciplinary suspensions.
For example, an employer is permitted to
suspend an exempt employee without pay
for reasons such as sexual harassment or
workplace violence. The current regula-
tions permit such deductions only for
penalties imposed for infractions of safety
rules of major significance and for unpaid
suspensions for one or more full work-
weeks (i.e., Monday to Friday). The 2004
change allows employers, for instance, to
suspend exempt employees without pay
for discriminatory harassment for two
days, four days or 10 days, as appropri-
ate to respond to the misconduct. Such
suspension must be imposed pursuant to a
written policy applicable to all employees.

ii. Safe Harbor Provision. Under
the prior regulations, an employer who
made improper deductions from pay
risked losing the exemption for an entire
class of employees. However, the old rules
also included a “window of correction”
provision, under which an employer who
inadvertently made an impermissible
deduction could, in some circumstances,
retain the exemption by reimbursing
employees for any improper deductions.
Unfortunately, the “window of correc-
tion” proved difficult for the DOL to
administer and has been the source of
considerable litigation. The 2004 rule
clarifies the circumstances and the extent
to which an improper deduction causes
an employee or group of employees to
become nonexempt. Under the 2004 rule,
the exemption would be lost if there is an
actual pattern and practice of improper
deductions, and then only for employees
in the same job classification and working
for the same manager responsible for the
improper pay docking decision or policy.
For example, if one manager at a single
company facility routinely docks the pay
of engineers for partial-day absences, then
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all engineers at that one facility whose
pay could have been docked by that same
manager are not exempt. Engineers at
other facilities or working for other man-
agers would remain exempt. Further, the
2004 rule created a new “safe harbor” pro-
vision: if an employer has a written poli-
cy prohibiting improper pay deductions,
notifies employees of that policy and
reimburses employees for any improper
deductions, then that employer will not
lose the exemption for the employees
who experience the improper deductions
unless the employer continues to make the
improper deductions following employee
complaints.

d. Duties Tests Revised

Unlike the old regulations, the 2004
regulations contain a single duties test for
each exempt category. The old regula-
tions, as you may recall, had both “long”
and “short” tests to determine whether an
employee is exempt. The short test gener-
ally provided that the employee must earn
a certain weekly salary, plus perform a
certain number of defined duties. The
long test generally had a lowered salary
requirement, but was more exacting in the
duties the employee must perform. The
two-test system has been a significant
source of confusion for employers, and
has been eliminated in the 2004 regula-
tions.

i. Executive employees. To
qualify as an exempt executive under the
2004 regulations, an executive employee
must: (1) have a primary duty of manag-
ing the enterprise in which the employee
is employed or of a customarily recog-
nized department or subdivision thereof;
(2) customarily and regularly direct the
work of two or more other employees; and
(3) have the authority to hire or fire other
employees or have particular weight given
to suggestions and recommendations as to
the hiring, firing, advancement, promo-
tion or any other change of status of other
employees.

The requirement that exempt executive
employees possess the authority to hire
and fire constitutes the most significant
change from the test required by the pre-
vious regulations. Employees formerly
classified as exempt executive employees
under the old short-duties test by virtue of
having the primary duty of managing the
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enterprise and customarily and regularly
directing the work of two or more employ-
ees, will lose that exemption unless they
possess this authority. Therefore, employ-
ers should carefully review the status of
foremen, shift supervisors, managers and
the like, and either re-classify them as
non-exempt, check to see whether they fit
into one of the other exempt classifica-
tions, or consider extending hiring and
firing authority in appropriate cases.

ii. Administrative employees.
An employee will meet the duties test

for the administrative exemption if the
employee’s primary duty is the perfor-
mance of office or non-manual work
directly related to the management or gen-
eral business operations of the employ-
er or the employer’s customers and the
employee’s primary duty includes the
exercise of “discretion and independent
judgment” with respect to “matters of sig-
nificance.” “Management or general busi-
ness operations” refers to the type of work
performed by the employee. Typically,
such work must be directly related to
assisting the running or servicing of the
business. The 2004 regulations make clear
that exempt duties do not include work-
ing on a manufacturing production line
or selling a product in a retail or service
establishment. The types of jobs the DOL
has defined as typically administrative
in nature, i.e., related to management
or general business operations, include
the following: tax, finance, accounting,
budgeting, auditing, insurance, quality
control, purchasing, procurement, adver-
tising, marketing, research, safety and
health, human resources, employee ben-
efits, labor relations, public and govern-
ment relations, legal and regulatory com-
pliance, computer network, internet and
database administration, and employees
acting as advisors or consultants to clients
or customers.

iii. Professional employees. The
2004 regulations pertaining to the pro-

fessional employee exemption makes
changes similar to those proposed for the
executive and administrative exemptions.
For learned professionals, the 2004 stan-
dard test provides that employees qualify
for exemption as a learned professional
if they have a primary duty of perform-
ing office or non-manual work requiring

advanced knowledge in a field of science
or learning customarily acquired by a
prolonged course of specialized intel-
lectual instruction, but which also may
be acquired by an equivalent combina-
tion of intellectual instruction and work
experience. This 2004 standard test for
learned professionals focuses more on
the knowledge of the employee and how
that knowledge is used in everyday work,
not on the educational path followed to
obtain that knowledge. The clarified test
is intended to reflect changes in the 21st
century workplace in how some “knowl-
edge workers” acquire specialized learn-
ing and skills. For example, an employee
who obtained advanced knowledge by
completing college courses in a field such
as engineering, and who worked in that
field for a number of years, could qualify
for exemption if the knowledge acquired
was equivalent to that of an employee with
a baccalaureate degree in engineering.

For creative professionals, the
2004 regulations essentially adopt the old
short test with slight modifications. This
2004 standard test applies the creative
professional exemption to any employee
with the primary duty of “performing
work requiring invention, imagination,
originality or talent in a recognized field
of artistic or creative endeavor.” This lan-
guage, although simplified, is not intend-
ed to make any material changes from
the existing regulations regarding creative
professionals.

The 2004 test for teachers is unchanged
from the previous short test, with the
exception of the deletion of the require-
ment that the employee’s work require the
consistent exercise of discretion and judg-
ment.

iv. Computer employees. Under
the prior regulations, an exempt computer

employee was required to earn $27.63 or
more per hour, have the primary duty of:
application of systems analysis techniques
and procedures, including consulting
with users, to determine hardware, soft-
ware or system functional applications;
or design, development, documentation,
analysis, creation, testing, or modification
of computer systems or programs, includ-
ing prototypes, based on and related to
user or system design specifications; or

Continued on next page
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design, documentation, testing, creation
or modification of computer programs
related to machine operating systems; or
a combination of duties described above,
the performance of which requires the
same level of skills; and be employed as
a computer systems analyst, computer
programmer, software engineer, or other
similarly skilled worker in the computer
field. Thus, this exemption did not include
those employees whose work was merely
computer-intensive, such as data entry or
word processing personnel. The employee
must have the “back end” duties described
in the regulation. The 2004 regulation
makes no changes to this test, other than
allowing pay of either $27.63 per hour or
$455 per week, if paid on a weekly basis.

v. Outside sales employees.
Under the old regulations, outside sales
employees were required to be customar-
ily and regularly engaged away from the
employer’s places of business making
sales or obtaining orders or contracts for
services or the use of facilities. (“Inside
sales” employees are not within the scope
of this statutory exemption for “outside

sales” employees.) The regulatory inter-
pretations examined whether any given
employee’s chief duty or primary function
is to make sales or take orders while away
from the employer’s premises, by analyz-
ing the character of the job as a whole, to
distinguish exempt outside sales employ-
ees from other nonexempt occupations
(e.g., route delivery personnel). Under the
old regulations, outside sales employees
also could not exceed a 20 percent toler-
ance, per work week, performing duties
unrelated to their own outside sales or
solicitations. Activities that are incidental
to, and in conjunction with, their own
outside sales or solicitations, including
incidental deliveries and collections, are
not counted against the 20 percent nonex-
empt work limitation. There was no salary
or fee requirement for the outside sales
employee exemption.

In keeping with similar changes to the
other “white collar” exemptions, the 2004
regulations adopt a primary-duty concept
similar to the other exemptions, and elimi-
nate the particularly confusing 20 percent
restriction on nonexempt work by outside
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sales employees. The essential elements
required for exemption continues, i.e.,
the outside sales employee’s primary duty
must be to make sales or obtain orders or
contracts for services or the use of facili-
ties, and the employee must be customar-
ily and regularly engaged away from the
employer’s place of business performing
such duty.

e. Compliance with the
Executive, Administrative,
and Professional
Exemptions

Employers should conduct an internal
audit to ensure that employees currently
classified as exempt under the “white
collar” exemptions are still classified as
such. The most rudimentary assessment
should begin with the identification of
employees earning less than $455 per
week or more than $100,000 per year
who are performing non-manual work.
These are the employees most likely to
be affected by the changes. From there,
it is imperative to determine whether
those employees currently classified as
exempt executives (and who earn less
than $100,000 per year) have the requi-
site authority to hire and fire necessary
to continue in this exempt classification.
Failure to properly classify these employ-
ees could result in significant liability
for the employer. For formerly exempt
employees who are made non-exempt by
regulations, consider not permitting the
employee to work overtime, if feasible
and appropriate. Finally, review your
policies on employee absence and disci-
plinary leave to ensure that employees are
not unnecessarily paid for time away from
the job. Also, strongly consider adopting
a deduction policy that complies with the
safe harbor provision. To avoid liability,
consult the applicable statutes and regu-
lations, and address any questions to an
expert in federal wage and hour law.

2. Miscellaneous Exemptions

Numerous other industry and employee
exemptions exist under the FLSA. These
exemptions can be found at 29 U.S.C. §
213 and the accompanying regulations
and Interpretative Bulletins. Exemptions
from both the overtime pay and minimum
wage requirements of the FLSA include:

* employees of amusement
parks, recreational establish-
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ments, camps, or religious or
non-profit educational centers
that do not operate for more
than seven months a year or
that earn more than 3/4 of
their gross receipts in half a
year, except this exemption
does not apply to most estab-
lishments engaged in provid-
ing services or facilities in
national parks or forests under
contract to the government;

employees engaged in certain
fishing related occupations;

agricultural employees who
work on a small or family
farm (as defined) or who per-
form hand harvest labor and
are paid at a piece rate, or who
are under the age of 16, work
on the same farm as one of
their parents or guardians and
are paid the same rate as older
employees on the same farm,
or who are engaged in the
production of range livestock;
any employee exempt by any
regulation, order, or certifi-
cate of the Secretary of Labor;

employees employed in con-
nection with the publication
of a weekly, semi-weekly, or
daily newspaper with a circu-
lation of less than 4,000, the
major part of which is within
the county where the newspa-
per is published or in contigu-
ous counties;

any switchboard operator
employed by an independently
owned public telephone com-
pany that does not have more
than 750 stations;

seamen on non-American ves-
sels; and

babysitters and companions
for the aged or infirmed.

Exemptions from the overtime pay,
but not minimum wage, provisions of the
FLSA include:

any employee of an employer
engaged in the operation of
a common carrier subject to
the provisions of the Motor
Carrier Act;
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* any employee of a carrier by
air subject to the provisions of
Title II of the Railway Labor
Act;

* any employee engaged as an
outside buyer of poultry, eggs,
cream or milk, in their raw or
natural state;

*  seamen;

e announcers, news editors, and
chief engineers of radio and
television stations, the chief
studio of which is in a city or
town of population of 100,000
or less outside of a standard
metropolitan statistical area
having that population, or in
a city or town of 25,000 or
less inside such standard met-
ropolitan statistical area but
more than 40 airline miles
from the principal city of such
area;

» salesmen selling farm imple-
ments, cars, trucks, boats,
and airplanes to their ultimate
users, and mechanics servic-
ing farm implements, cars and
trucks for their ultimate users;

e drivers and drivers’ helpers
making local deliveries and
paid on the basis of trip rates
or under certain other pay-
ment plans;

+ employees engaged in main-
taining irrigation systems not
owned for profit and used
exclusively for agricultural
purposes;

e livestock auctioneers whose

primary occupation is farm-
ing and whose auctioneer-
ing activities are adjunct to
farming and who are paid the
FLSA minimum wage for
their auctioneering;

certain employees of country
elevators employing fewer
than six employees;

any employee engaged in pro-
cessing maple sap into sugar
(other than refined sugar) or
syrup;

any employee engaged in
the transportation of fruits
or vegetables to the point of
first processing or first mar-
keting within the same state
or engaged in the transporta-
tion between a farm and any
place within the same state of
employees engaged or to be
engaged in the harvesting of
fruits or vegetables;

taxi cab drivers;

publicly employed firefight-
ers and law enforcement
personnel (including prison
guards) if employed by an
agency employing fewer than
five employees for such tasks;

live-in domestics;

an employee who is employed
with his spouse to serve as
a “parent” to residents of an
orphanage and who receives
room and board at no cost and
who is compensated, with his
spouse, at an annual rate of
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not less than $10,000.00;

* employees of movie theaters;

* employees engaged in plant-
ing, tending or felling trees or
in certain other forestry occu-
pations and whose employ-
er employs fewer than nine
employees; and

* employees of privately owned
amusement or recreational
establishments located on
national parks or in national
forests under contract with the
government who are paid at
one and one-half times their
hourly rate after working 56

hours in a workweek. See 29
C.ER. § 213(b).

B. COMPENSABLE & NON-

COMPENSABLE TIME
1. General Rule on
Compensability

In general, an employer must pay
nonexempt employees for all hours that an
employee “suffer[s]” or is “permitted to
work.” Such time includes, among other
things:

* Time that an employee works off
the clock when the employer has
reason to know of the employee
working off the clock; and

* Time that an employer has reason
to know an employee is working
beyond regular hours and permits
such work.

The following activities normally
constitute compensable “working time”
under the FLSA:

* Rest or break periods of 20
minutes or less in duration;

*  On-duty waiting time during
which an employee is unable to
use effectively for his or her own
purpose;

* Reporting time for the period of
time during which an employee is
required to remain at the worksite;

e Training time designated to help
the employee perform his or her
job more effectively or prepare the
employee for another job with the
employer;

* QGrievance adjustment time bet-
ween management and employees;
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and

» Civic and charitable work if done
at the employer’s request or under
the employer’s direction or while
on the employer’s premises.

2. Time That the DOL Generally
Considers Non-compensable

* Bona fide meal periods usually
lasting at least 20 minutes in
duration and where the employee
is completely relieved of his or her
duties during the period;

e Break periods of more than 20
minutes, especially when the
employee is free to leave the
employer’s premises;

* Training programs if the employee
voluntarily attends the program
outside the employee’s regular
working hours, the program is
unrelated to the employee’s job,
and during the training program
the employee does not perform
work;

e Waiting time during which the
employee is completely relieved
from duty and is of a sufficient
duration to enable the employee
to use the time for his or her own
purposes;

e Absences for illnesses; and

e Absences for vacations and

holidays.
3. Travel Time
a. Home-to-Work Travel

Normal travel from home to work
and from work to home is not considered
working time. When an employee is
called out on an emergency job after he or
she has gone home for the day, however,
the employee’s travel time is compensable
if the employee goes to a customer’s
premises to do the work. The DOL takes
no position as to whether travel time to the
employer’s premises is compensable when
an employee is called back to work on an
emergency. In light of the DOL taking no
position on that issue, an employer likely
need not compensate employees for such
travel.

If an employee is required to report
to a meeting place to receive instructions
or to pick up tools or other employees or
equipment before going to a worksite, an

employee’s compensable working time
begins from that meeting.

b. Travel During Work Day

Time spent by an employee traveling
from job site to job site during a workday
is compensable working time. Traveling
to an outlying job at the end of a scheduled
workday is also compensable work time.
If an employee, however, goes directly
home from a job instead of returning to
the employer’s premises, the trip home is
noncompensable home-to-work travel.

c. Out-of-Town Trips

When an employer sends an employee
out of town for one day on an assignment,
the employer need not pay that employee
for the time the employee spends traveling
from home to a railroad, bus, or plane
terminal, but the employer must pay the
employee for all other travel time, except
time spent while eating meals. When an
employee travels overnight on business,
the employer must pay that employee for
time spent in traveling, except for meal
periods, during that employee’s normal
working hours on his or her nonworking
days, such as Saturdays, Sundays,
and holidays, as well as on his or her
regular working days. For example, if an
employee who regularly works Monday
through Friday from 9:00 a.m. to 5:00
p.m. travels overnight on an assignment
from Saturday at 12:00 p.m. to Tuesday
at 7:00 p.m., the employer must pay
that employee for travel time occurring
between 9:00 am. and 5:00 p.m. on
Saturday, Sunday, Monday, and Tuesday.
An employer must also pay an employee
any time the employee spends performing
duties while traveling outside his or her
regular hours.

4. On-Call Time

Whether on-call time constitutes com-
pensable working time must be analyzed
on a case-by-case basis. In making that
analysis, courts generally consider the fol-
lowing factors:

* whether an on-premises living require-
ment exists;

* whether the employer imposes exces-
sive geographical restrictions on an
employee's movements;

* whether the frequency of the calls cre-
ate undue restrictions;

*  whether a fixed time limit for respond-
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ing to calls creates undue restrictions;

* whether the on-call employee may
trade on-call responsibilities;

* whether the use of a pager may ease
restrictions; and

* whether the employee actually
engaged in personal activities dur-
ing the on-call time. See Owens
v. Local 169, 971 F2d 347, 351 (9th
Cir. 1992).

No single factor is dispositive in this
analysis. Id. Courts balance the facts to
determine whether the limitations on an
employee prevent him or her from using
time effectively for his or her own private
purposes. Id.

C. PAYROLL ISSUES

The FLSA requires overtime to be
paid if an employee works in excess of a
specified number of hours during a work-
week. It does not require overtime pay
for hours worked in excess of any daily
number, or for work done on weekends,
holidays, or before or after regular work-
ing hours. However, state law or collec-
tive bargaining agreements may impose
more stringent requirements.

1. The Workweek Standard

The workweek is a fixed and regularly
recurring period of 168 hours—i.e., seven
consecutive 24-hour periods. It may
begin on any day of the week and at any
hour of the day.

e  Overtime pay is figured on a
workweek basis, whether an
employee is paid daily, weekly,
biweekly, monthly or on a
piecework basis.

e Each workweek stands alone—
employers may not offset overtime
hours worked in one week against
non-overtime hours worked in
another week.

*  Overtime must be calculated on a
weekly basis, but may be paid to
the employee on his regular pay
schedule.

2. Regular Rate, Overtime
Rate & Premium Pay

Overtime is paid at time and one-half
of an employees “regular rate” The
regular rate is determined by dividing
an employee’s total remuneration for
employment (minus certain statutory
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exclusions) by the total number of hours
actually worked by the employee in that
workweek. If an employer provides board
and lodging, meals, lunch expenses,
free merchandise from company stores,
traveling expenses to and from work, or
meals, these items are included in the
regular rate.

For example, consider an employee
who works 44 hours a week for $300.00,
and also boards and rooms with his
employer. If the reasonable cost of
room and board is $96.00 per week, the
employee’s weekly earnings are $396.00.
Thus, the employee’s regular rate is
$396.00 divided by 44 hours, which is
$9.00 an hour. He is entitled to overtime
pay for four hours as follows: $9.00
divided by 2= $4.50; $4.50 x 4= $18.00
for a total of $414.00.

Certain payments may be ignored
when computing an employee’s regular
rate:

+ Gifts,

bonuses;

including  Christmas

+ Idle-time payments, as for holidays
and absences;

* Reimbursements for expenses;

* Certain bonuses;

* Profit-sharing and savings-plan
payments by employers; and

*  Welfare-plan contributions by
employers.

Sums paid to employees in addition
to their straight-time wages are known as
“premium pay.” Some premium pay may
be excluded from the regular rate:

*  Premium pay for any amount of
hours in excess of eight a day
or in excess of the straight-
time maximum in the statutory
workweek applicable to the
employee;

*  Premium pay of any amount
for hours worked in excess of
normal or regular daily or weekly
standards;

*  Premium pay resulting from
time and one-half rates paid for
Saturday, Sunday, holiday, day-
of-rest, sixth or seventh day work;
and

*  Premium pay resulting from
time and one-half rates paid for

work outside of a contractual
daily period not exceeding eight
hours or outside of a contractual
weekly period not exceeding the
maximum straight-time hours in
the statutory workweek applicable
to the employee.

3. Effect of Bonuses

Some bonuses must be included in the
regular rate calculation while other bonus-
es need not be included in that calculation.
Consider the following:

*  Christmas bonuses may be exclud-
ed from an employee’s regular
rate;

* Discretionary bonuses, or bonuses
based on a percentage of total
wages, may be excluded from an
employee’s regular rate; and

* Bonuses for accuracy of work,
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attendance, continuation of
employment relationship, incen-
tive, production, or quality of
work may NOT be excluded from
an employee’s regular rate.

For example, consider a situation in
which an employee who is paid $8.00/
hour received a monthly bonus of $105.60
for meeting certain production goals. The
employee worked 44 hours the first week,
42 hours the second week, 41 hours the
third week and 49 hours the fourth week.
The employer cannot allocate a particular
portion of the bonus to each of the four
weeks worked, so the employer assumes

that the employee earned the same amount
of bonus each hour the employee worked
during the month. The employee worked
160 straight-time hours during the month,
and 16 overtime hours. The bonus amount
divided by the total hours worked results
in an amount of $.60/hour. Thus, the
employer must pay overtime for 16 hours
based on a rate of $8.60/hour as follows:
$8.60 divided by 2= $4.30; $4.30 x 16=
$68.80.

4. Pay For Time Not Worked
Certain “idle-time” pay may be
excluded when computing an employee’s
regular rate, including absence pay for
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attending the funeral of a family member;
* holidays;
*  jury duty;
» sickness; and
*  vacation.

5. Contests and Prizes

Contests and prizes for attendance,
cooperation, courtesy, efficiency, number
of overtime hours worked, production,
quality of work, or sales stimulation may
NOT be excluded from an employee’s
regular rate.

6. Credits Against Overtime

An employer may credit certain pre-

mium pay against overtime pay:

* Premium pay of any amount for
any amount of hours in excess
of eight a day or in excess of
the straight-time maximum in the
statutory workweek applicable to
the employee;

* Premium pay of any amount for
hours worked in excess of normal
or regular daily or weekly stan-
dards;

* Premium pay resulting from
time and one-half rates paid for
Saturday, Sunday, holiday, day-of-
rest, sixth or seventh day work;

*  Premium pay resulting from time
and one-half rates paid for work
outside of a contractual daily peri-
od not exceeding eight hours or
outside of a contractual weekly
period not exceeding the maxi-
mum straight-time hours in the
statutory workweek applicable to
the employee; and

+  Certain commissions paid by retail
or service establishments.

For example, consider the situation
of an employee who is hired to work at
$8.00/hour, and is paid $10.40/hour for all
hours worked in excess of eight daily. The
employee works ten hours on Monday and
Tuesday, and eight hours on Wednesday,
Thursday, and Friday, for a total of 44
hours. The employee receives straight-
time pay of $352.00 (§8.00/hour times 44
hours) and premium pay of $9.60 ($2.40/
hour times 4 hours) for a total of $361.60.

The premium pay is excluded from
the computation of the employee’s regu-
lar rates. Thus, under the FLSA, the

The Mississippi Lawyer



employee is owed straight time pay of
$352 ($8.00/hour times 44 hours) plus
overtime pay of $16.00 ($4.00/hour times
4 hours) for a total of $368.00. The pre-
mium pay may be credited against the
overtime pay required by the FLSA, and
the employer thus owes only an addi-
tional $6.40. If the employee works
thirteen hours on Monday, ten hours on
Tuesday, and seven hours on Wednesday,
Thursday, and Friday, he would receive
straight time pay of $352.00 and premium
pay of $16.80 ($2.40/hour times 7 hours)
for a total of $368.80.

As in the first example, the employee
worked 44 hours, and must be paid $368
under the FLSA. Thus, in this case, the
employer would not owe anything addi-
tional to the employee.

7. Fluctuating Workweek Pay

The DOL has authorized employers to
compensate its employees on a “fluctuat-
ing workweek” basis without violating
the overtime pay provisions of the FLSA.
The purpose of this section is to explain
how pay on a fluctuating workweek basis
works.

a. Fluctuating Workweek
Pay in General

Pay on a fluctuating workweek basis
involves the payment of a fixed weekly
salary to an employee when the employee
and the employer have an understanding
that such salary is intended to compensate
him or her for all hours worked during
any particular workweek. Under this
type of agreement, an employee is still
entitled to receive overtime pay for all
hours worked over 40 during a workweek,
but the amount of overtime pay that the
employee is entitled to receive differs from
the amount of overtime pay that a nonfluc-
tuating workweek employee is entitled to
receive.

Under the FLSA, an employee is gen-
erally entitled to one and one-half times
his or her “regular rate” for all hours
worked over 40 during a workweek. An
employee’s regular rate is usually a fixed
amount. For instance, if an employer
agrees to pay an employee $10 an hour,
that employee’s regular rate is $10 per
hour, and his or her overtime rate is $15
per hour. With respect to an employee
who is paid on a fluctuating workweek
basis, however, his or her “regular rate”
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fluctuates. This is because the employee
receives a fixed weekly salary for hours
that fluctuate. The less hours a fluctuat-
ing workweek employee works, the more
the employee’s regular rate increases.
Conversely, the more hours a fluctuating
workweek employee works the more the
employee’s regular rate decreases. For
instance, if an employee who is paid on a
fluctuating workweek basis earns a weekly
salary of $400 and works 40 hours one
week and 50 hours the next week, the
employee’s regular rate is $10 per hour
for the first week and $8 per hour for the
second week.

When calculating the amount of
overtime to which a fluctuating work-
week employee is entitled to receive, the
employer need only include one-half of
the employee’s regular rate in the over-
time pay calculation. This is because the
employee has already received his or her
regular rate for the hours worked over 40.
In other words, the employee has already
received the “one” portion of the “one and
one-half” overtime formula.

Consider the following example:

A is hired at a weekly salary of
$400 under an agreement that
the salary will cover all hours
worked. In the first week, A
works 45 hours, resulting in a
regular rate of $8.89 ($400 ~+
45). Because A has already
received $8.89 for his five hours
of overtime, the employer need
only pay him an additional one-
half of his regular rate for the
five overtime hours. Thus, A’s
overtime pay is equal to $22.22
computed as follows: $8.89 x %4
x 5 hours.

In A’s second week, A works 50
hours. His regular rate is $8 per
hour ($400 + 50). He is entitled
to overtime pay in the amount of
$40 computed as follows: $8 x ¥4
x 10 hours.

The overtime pay savings for an
employer that utilizes pay on a fluctuating
workweek basis can be significant. In the
above example, for instance, the employer
pays $22.22 in overtime rather than $75.00
for a nonfluctuating workweek employee
in the first week and pays $40 in overtime
rather than $150 for a nonfluctuating

workweek employee in the second week.

b. Hourly Rate Less Than
FLSA Minimum Wage

As noted above, under pay on a fluc-
tuating workweek basis, the amount of
an employee’s regular rate decreases the
more hours that an employee works. An
employer, however, may not reduce an
employee’s regular rate below the mini-
mum wage. If an employee’s regular rate
in a particular week is less than the mini-
mum wage, the minimum wage becomes
the basis for computing both regular and
overtime pay for that workweek. The cur-
rent minimum wage is $6.55 per hour, and
the rate will increase to $7.25, effective
July 24, 2009.

c. Limitation on Salary
Deductions

Part of the justification for employees
receiving what is in effect less overtime
under the pay on a fluctuating workweek
basis is that the employee receives his
or her salary even when he or she works
less than 40 hours during a workweek.
Accordingly, an employer that utilizes
pay on a fluctuating workweek is gener-
ally not permitted to make deductions for
absences of less than a week. Only in the
last couple of years have the DOL and
the courts been clearer on what deduc-
tions are permissible from the salary of
an employee who is paid on a fluctuating
workweek basis. Prior to that time, many
employers had understood that permis-
sible deductions from salary under the
fluctuating workweek method of pay mir-
rored the permissible deductions from
salary under the salary test for exempt
executive, professional, or administrative
employees. That has proven to be incor-
rect. Deductions from salary under the
fluctuating workweek method are much
more limited than deductions from salary
for exempt employees. Deductions from
salary under the fluctuating workweek
method are permissible only for “willful
absences or tardiness or for a situation
such as an employee being sent home from
work because of drunkenness.” Wage and
Hour Opinion Letter, May 28, 1999. An
employer generally may not make deduc-
tions for absences as a result of an em-
ployee’s personal business or illness. Id.

Continued on next page
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d. Agreement to Pay an
Employee on a Fluctu-
ating Workweek Basis

The DOL requires that an employee
and an employer have “a clear and mutu-
al understanding” that the employee’s
fixed salary is compensation, apart from
overtime pay, for all hours worked each
workweek. It is not necessary that this
understanding be in writing, but a written
agreement is preferable.

e. Bonuses, Benefits, and
Other Pay in Addition
to Fixed Salary

If an employee receives a bonus in
addition to his or her fixed salary, it
may be necessary for the employer to
add that bonus to the employee’s salary
before computing the employee’s regular
rate. As noted above, incentive bonuses,
such as bonuses for reaching certain sales
goals, generally must be included in an
employee’s regular rate, while discretion-
ary bonuses need not be included in an
employee’s regular rate. Furthermore,
because a fixed salary for a fluctuating
workweek covers short, as well as long
workweeks, an employer must include in
the regular rate calculation such additional
pay as vacation, holiday pay, and sick pay.
Of course, an employee who is absent due
to vacation, holiday, or sickness during a
week will not likely work over 40 hours
during that week. Thus, it will probably
be of no consequence that additional pay
for such absences is included in the regu-
lar rate calculation.

f. Administrative
Difficulties Associated
With Pay on a Fluctua-
ting Workweek Basis

A major disadvantage to utilizing pay
on a fluctuating workweek basis is that it
is difficult to administer. This is because
the nature of the pay plan requires payroll
personnel to calculate a fluctuating work-
week employee’s regular rate, and cor-
responding overtime pay, for each week
in which the employee works overtime.
Payroll personnel will need the appropri-
ate training before making the fluctuating
workweek pay calculations.

D. MILITARY LEAVE RULES

Federal law does not require that an
employer pay a non-exempt employee
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while he or she is on military leave. Under
the salary basis test, however, an employer
may not deduct from the salary of an
executive, administrative, or professional
employee for absences due to temporary
military leave. It is unclear whether that
rule applies only to temporary military
leaves of less than one workweek. As
previously noted, the salary basis test
generally does not require an employer
to pay an employee’s salary when the
employee performs no work during the
workweek. The best reasoned approach
is that an employer is not required to pay
an employee’s salary when the employee
performs no work due to military leave
during the workweek.

E. RECORDKEEPING UNDER
THE FLSA

Under the FLSA, employers are
required to “make, keep and preserve
records” of employees and of their “wages,
hours, and other conditions of practice
and employment.” 29 U.S.C.A. § 211(c).
Such records are to be kept in accordance
with the regulations prescribed by the
Administrator of the U.S. Department
of Labor’s Wage and Hour Division. 29
CFR. § 516.1. Compliance with the
record-keeping requirement of the FLSA
means employers must comply with
several different aspects of the record-
keeping process, including: the form of
the records, record-keeping systems, basic
information required in an employee’s
record, record preservation, and posting
requirements. Of these requirements,
only the information required in each
employee’s record is different for exempt
versus non-exempt employees. Employers
should also be aware of the consequences
of violating the FLSA, which are often
burdensome and costly. Each of these
issues is discussed more fully below.

1. Record-Keeping
Requirements

Employers of non-exempt employees
should ensure that their records comply
with FLSA requirements, which include
the form of the records, record-keeping
systems, basic records required, record
preservation, and posting requirements.

a. Form of Records

The only restriction placed on the
form of records an employer must keep

under the FLSA is that the records be
identifiable by date or pay period. 29
C.FR. § 516.1. This allows employers
to use symbols, such as an “x” or a
checkmark, in the records that are kept,
so long as a key is provided for the
interpretation of the symbols. The use
of time clocks, while permissible, is not

required. 29 C.FR. § 785.48

b. Record-Keeping
Systems

There is no specified system an
employer must use to store the records of
its employees, but regardless of the system
an employer chooses to use, the records
must be capable of being converted into
a form that can be inspected within 72
hours. This allows records to be kept on
paper, microfilm, computers, or any other
medium in which the employer can access
and present for inspection the records
with only three days’ notice. Thus, for the
employer who chooses to store employee
records electronically, there must be
adequate viewing facilities available for
the inspection of those records in their
electronic format or the employer should
have resources available to print these
records onto paper.

c. Basic Records Required

i. Non-Exempt
Employees

There are twelve records that an
employer must keep for each non-exempt
employee under the FLSA:

(1) Name in full, as used for Social
Security recordkeeping purposes,
and on the same record, the
employee’s identifying symbol
or number if such is used in
place of name on any time, work,
or payroll records. 29 C.FR. §
516.2(a)(1).

(2) Home address, including zip
code. Id. at § 516.2(a)(2).

(3) Date of birth, if under 19. Id. at §
516.2(a)(3).

(4) Sex and occupation in which
employed. Id. at § 516.2(a)(4).
The sex of an employee may be
indicated by the use of prefixes
(Mr., Mrs., Miss., or Ms.). Id.

(5) Time of day and day of week on
which the employee’s workweek
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begins. Id. at § 516.2(a)
(5). If the employee is part of
a workforce or employed in
or by an establishment all of
whose workers have a workweek
beginning at the same time on the
same day, a single notation of the
time of the day and beginning day
of the workweek for the whole
workforce or establishment will
suffice. Id.

(6) Regular hourly rate of pay for
any workweek in which overtime
compensation is due. Id. at §
516.2(a)(6). The employer
must explain the basis of pay by
indicating the amount paid on
a per hour, per day, per week,
per piece, commission on sales,
or other basis, and the amount
and nature of each payment that
is excluded from the employee’s
regular rate. Id.

(7) Hours worked each workday
and total hours worked each
workweek. Id. at § 516.2(a)(7).
For purposes of this section, a
“workday” is any fixed period
of 24 consecutive hours and a
“workweek” is any fixed and
regularly recurring period of 7
consecutive workdays. Id.

(8) Total daily or weekly straight-
time earnings or wages due for
hours worked during the workday
or workweek, exclusive of
premium overtime compensation.
Id. at § 516.2(a)(8).

(9) Total premium pay for overtime
hours. Id. at § 516.2(a)(9).

(10) Total additions to or deductions
from wages paid each pay period
including employee purchase
orders or wage assignments.
Id. at § 516.2(a)(10). Also, in
individual employee records, the
dates, amounts, and nature of
the items that make up the total
additions and deductions. Id.

(11) Total wages paid each pay period.
Id. at § 516.2(a)(11).

(12) Date of payment and the pay
period covered by payment. Id.
at § 516.2(a)(12).

Employers must keep records that
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include all twelve categories of information
for each employee that is non-exempt
under the FLSA. One notable exception
to the above listed required records
pertains to number 7, which mandates
an accounting of the hours worked each
day and week. This exception applies
to employers whose employees work
fixed schedules. Those employers may,
instead of specifying the hours worked
for each day and week, include in the
records a schedule of that employee’s
normal daily and weekly hours. Id. at
§ 516.2(c)(1). This relieves employers
from having to enter the number of hours
their employees work each day and week.
However, the employer must still actively
indicate in the records that the employee
worked the number of hours per week
that is represented on the schedule, which
the employer can accomplish by placing
a checkmark next to each week the
employee works in accordance with the
schedule. If the employee does not adhere
to the schedule included in the records
and works more or less than normal in
a certain week, then the employer must
show the exact number of hours the
employee worked each day and week for
that period. Id. at § 516.2(c)(2).
ii. Exempt Employees

Employers of employees that are
exempt under the FLSA are subject to
different record-keeping requirements.
The requirements an employer must
follow for exempt employees will depend
on which exemption to the FLSA those
employees fall under. This paper discusses
the record-keeping requirements for
employers of white collar and outside

«IE}
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sales employees, who are exempt under 29
U.S.C.A. § 213(a)(1). However, there are
other exemptions under which employees
may fall, not all of which will be subject to
these same record-keeping requirements.’

An employer that employs outside
sales employees or white collar
employees, which is an employee in an
executive, administrative, or professional
capacity, must maintain the same records
as for non-exempt employees with the
exception of records 6 through 10 listed
above.® Records 6 through 10 deal with
the computation of overtime, which is
not applicable to outside sales employees
and white collar employees. However, the
employer must still maintain the remaining
records, which consist of records 1
through 5, and 11 and 12 listed above. An
additional record that must be kept for this
type of exempt employee is the basis on
which wages are paid. 29 C.ER. § 516.3.
Enough information should be included
in this category to allow a calculation, for
each pay period, of the total remuneration
to the employee. Id. Fringe benefits and
perquisites are included in an employee’s
total remuneration and should therefore
be included in the records. As with the
records for non-exempt employees, these
records are also subject to the requirement
that an employer should be able to present
them for inspection within 72 hours

d. Preservation of Records

Generally, an employer should
preserve each of the records discussed
above for a minimum of three years.
Id. at § 516.5(a). An employer may
choose to keep the records at the place

Continued on next page
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of employment or at an off-site central
record-keeping office, but regardless of
the location in which the records are kept,
they must be safe and accessible. 29
C.FR. § 516.7(a). The importance of easy
accessibility to the records stems from
the requirement that they be capable of
being viewed and inspected with only 72
hours notice. Id. When deciding where to
store these records, the employer should
also keep in mind that it may be required
to make extensions, recomputations, or
transcriptions of the records, as well as
provide any report detailing the persons
employed and the general information
of the employment, including wages and
hours, at the Administrator’s request. Id.
at § 516.8.

e. Posting of Notices

Any employer who employs non-
exempt worker(s) is required to post
notices that explain the FLSA. 29 C.FR.
§ 516.4. These notices are required to
be posted in conspicuous locations in
every establishment that a non-exempt
worker is employed. If an employer fails
to properly post these notices, or fails to
post the notices at all, then that employer
could be charged with a violation of
the record-keeping requirement. At
the request of an employer, permission
may be granted under this section by an
appropriate Department of Labor official
to post notices that have been reduced in
size. The official may grant permission
to post the smaller notices if there is not
an attempt on the part of the employer to

evade the posting requirements and the
notices are of such size that they can be
easily read by the employees. An employer
that employs only employees exempt from
the minimum wage requirement or the
overtime requirements is at liberty to alter
the notice to indicate those provisions do
not apply. Id. at § 516.4. However, when
the employer has both exempt and non-
exempt employees, the employer is no
longer free to alter the notices to reflect
the exemptions that apply to the portion
of its employees that are exempt.

2. Penalties for Violating
Record-Keeping
Requirements

Any violation of the record-keeping
requirements listed above, including
a violation of the posting of notices
requirement, will result in an employer
being held liable for a violation of the
FLSA. An employer cannot escape
liability under the FLSA by delegating
its record-keeping obligations to another,
any breach of the requirements under the
FLSA will result in the employer being
held responsible. In certain situations,
a business is composed of two or more
separate and distinct employers — a “joint
employer” situation. In this instance, the
employer that actually pays funds to the
employees will have the primary duty
of compliance with the record-keeping
requirements of the FLSA.  Where
multiple employers make direct payments
to the employees in a joint employer
situation, the employer that is under
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investigation at that time will be deemed
to have the primary responsibility under
the record-keeping requirements.

If any employer has violated the FLSA,
there is the possibility of an injunction
being issued against future violations
or perhaps even criminal sanctions. 29
US.C.A. § 216(a). The Department
of Labor does not, however, have the
authority to impose civil money penalties
for record-keeping violations. In lawsuits
where an employee is claiming back wages
as damages, a violation of record-keeping
requirements also results in the burden of
proof shifting to the employer to prove the
amount of appropriate back wages. Id. at
§ 215(a)(5). This result could very well
be the most expensive consequence of a
record-keeping violating, as the United
States Supreme Court has held that, in
the absence of employment records,
monetary damages should be awarded
to the employee as long as the evidence
shows the employee performed work for
which there was improper compensation
and the amount and extent of the work is
reasonably inferable.* With the shifting
of the burden of proof, the employer then
bears the responsibility of coming forward
with evidence to negate the reasonableness
of the inference drawn from the evidence
set forth by the employee. If there are
no records of the employee’s prior work
history due to the employer’s violation of
the FLSA record-keeping requirements,
then that employer is unable to argue that
the number of hours worked or the back
pay owed is too uncertain or approximate
and the employee will receive the benefit
of all reasonable inferences. Without
adequate records, an employer faces a
very difficult challenge in disproving
these such inferences.

It is worth mentioning that “working
backward,” a common method of
computating an employee’s total
compensation, has been found by the
courts to constitute a willful violation of
the FLSA record-keeping requirements
and will result in the employer being
held liable under the FLSA. “Working
backward” is a method of computation
where the employer determines the total
compensation amount for a workweek
by applying a straight-time regular rate
calculation for all hours worked, including
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overtime. The employer then records 40
hours at a lower rate and all overtime
hours at 1% times the lower rate to end
up with the amount previously calculated.
As mentioned before, this method of
computation is violates the FLSA and
should not be used.

F. SURVIVING A WAGE &
HOUR AUDIT

The DOL at times visits worksites
to investigate alleged violations of the
wage and hour laws. Those investigations
usually commence as the result of a
complaint by a current or former
employee. When the investigations occur,
a local agent for the DOL typically visits
the worksite and requests documents and
employee interviews. What should you do
if a DOL agent appears at your worksite to
investigate a complaint? Consider the
following:

1. Be Cooperative

It is important that you cooperate
with the DOL agent and not be hostile or
defensive. Being hostile and defensive
will only increase the agent’s suspicion
and the odds of a more protracted and
broad investigation. Although, from a
legal standpoint, a DOL agent may need a
search warrant to examine an employer’s
documents at the worksite without the
employer’s consent, withholding that
consent would likely only exacerbate the
problem. You should instead ask the
agent what information he or she needs
and begin to gather that information. You
should serve as an information gatherer
at this point rather than an advocate.
You should also avoid any admissions of
wrongdoing.

2. Contact Your Attorney

After you have learned from the
agent what information he or she is
requesting, and after you have begun
to gather that information (but before
producing it), you should contact the
employer’s attorney. You have the option
of informing the agent from the outset
that you will only communicate with him
or her through your attorney and that the
request for information should be directed
to the attorney, but that approach may
unnecessarily antagonize the employer’s
working relationship with the agent.
Instead, it is preferable to at least learn
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what information the agent is requesting,
begin to gather that information, and
then introduce the employer’s attorney
to the agent. You can inform the agent
while information is being gathered that
the employer has an attorney and that
the attorney would like to speak with
the agent about his or her request for
information. In any event, you should
involve the employer’s attorney before
you produce any records to the agent
or make any employee available for an
interview with the agent.

3. Provide Information

With the assistance of your attorney,
you should provide the agent with
information that will help complete the
investigation and resolve the applicable
complaint. Your attorney will help you
determine the scope of information that
you need to produce and help avoid any
production of privileged or irrelevant
information.

With respect to employee interviews
by the agent, your attorney should request
that he or she be able to participate in
the interviews. If the agent denies that
request, your attorney should, as a general
rule, interview the employees.

4. Work Toward a Resolution

By participating in the entire process,
your attorney should have a good idea
of the employer’s potential exposure, if
any. Based on that information, you will
be in a position to determine whether to
challenge any allegations of wrongdoing
or to negotiate a settlement with the
DOL. If the DOL is satisfied that a
violation has occurred and you choose
not to settle, then the DOL has the option
of filing a lawsuit against the employer.
The individual employees who allege the
violations may also choose to file suit.

It typically makes sense to negotiate
a resolution with the DOL agent when
the employer has significant exposure for
wage and hour violations. Negotiating a
resolution may help the employer avoid
paying any civil penalties or liquidated
damages, reduce legal fees, and avoid
protracted and unnecessary litigation.

5. Complete Appropriate
Settlement Documentation

If you are able to negotiate a settlement
with the Department of Labor, you must

ensure, in conjunction with your attorney,
that you complete the appropriate
documentation for the settlement. A
settlement and release of wage and hour
claims under the Fair Labor Standards
Act is valid and enforceable only if the
settlement is supervised and facilitated
by the DOL or pursuant to a court order.
It is important, therefore, to ensure that
the DOL agent authorizes the settlement
in writing and that the settlement
constitutes an enforceable waiver of
rights by employees who are receiving
compensation as part of the settlement.

6. Do Not Retaliate

The FLSA makes it unlawful for an
employer to retaliate against an employee
for complaining about alleged unlawful
wage payments or practices. Accordingly,
it is important that an employer take all
appropriate measures to ensure that it,
including its supervisors, takes no adverse
employment action against or harasses an
employee for making a complaint.

Being investigated by the DOL can be
an unsettling experience. Nevertheless,
with proper preparation and a plan
for responding, you can minimize the
undesirable effects of the investigation. Il

1 An administrative and professional employee
may also be paid on a “fee basis.” See 29 C.FR.
§§ 541.2(e)(2), 541.3(e). Pay on a “fee basis” is
characterized by the payment of an agreed sum
for a single job regardless of the time required for
its completion. Id. § 541.313(b). Typically, the
fee is paid for a unique service rather than one
that is repeated numerous times. Id. Because pay
on a salary basis is more common than pay on a
fee basis, these materials focus more on the re-
quirements for pay on a salary basis.

2 Other categories of exempt employees include,
but are not limited to, workers employed in:
amusement or recreational establishments, fish
and seafood catching, small newspaper publish-
ing, switchboard operators for small indepen-
dently owned public telephone companies, sea-
men on foreign vessels, newspaper delivery, and
wreath making. Also subject to exemptions are:
employees of an air carrier, employees who sell
automobiles or work as mechanics on automo-
biles owned by the ultimate purchaser, and drivers
employed by taxicab operators. See discussion
infra.

3 White collar workers also includes academic ad-
ministrative personnel and teachers in elementary
or secondary schools.

4 Anderson v. Mt. Clemens Pottery Co., 328 U.S.
680 (1946).
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Business Drafting Basics Every Lawyer Should Know

By Wendy R. Mullins,
Bradley Arant Boult
Cummings LLP
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I. Introductory Comments.

egardless of where you practice law or the area of law

that you practice, writing will be vital to your success.

At its very core, the practice of law involves your ability
to communicate your client s position to others.

Whether you are hired to communicate
why your client is not responsible for an
act or inaction, whether you are hired to
convince others that your client was the
victim of or in some way damaged by
the act or inaction of others, or whether
you are hired to ensure that the details
of a transaction between your client and
someone else is clear and uncomplicated
so that anyone reading it can understand
— you simply must be able to communi-
cate, and even for litigators, that is done
through your ability to write.

I. Well Drafted Contract versus the
Poorly Drafted Contract.

The best advice I could provide to anyone
trying to convey a client’s position, is to
keep it simple and concise. Do not fall
into the trap of trying to sound “lawyer-
ly” or thinking that for the agreement
to be legal it must be complicated or use
complex terms or language. Contrary
to popular opinion, a well drafted con-
tract should not be over complex, wordy
or too sophisticated. There are far
too many contracts that take 20 pages
to accomplish what could have been
succinctly covered in 15 or even 10-12
pages. Your document should be well-
organized, address the pertinent topics
and terms, and describe clearly and
succinctly what the parties have agreed
to, using plain English.

Practice Point: Keep your audi-
ence in mind. As you are drafting,
continuously ask yourself not only
can your client read your work and
will they understand what you have
written, but will they ever actually
pick it up to read at all? I hate to
disappoint you but more times than
any of us care to admit, our clients
are not reading every single word

of our work. I have found, that the
odds improve significantly that the
document will be read if it is no
longer than it truly needs to be,
is broken down by topic through
the use of good outlining, and if
the most important terms (usually
the important business terms) are
near the beginning of the document.
Also, you cannot put a price on a
good table of contents.

So while I just spoke of brevity, you do
have to make certain you cover every-
thing that needs to be covered within your
document. The courts will look to the
four-corners of the contract to determine
the intent of the parties, so as the drafter,
you want to make sure the intent is clearly
stated within those corners. A good test
to put any writing through is to ask your-
self whether someone completely unre-
lated and unfamiliar with the matter could
determine what the parties agreed to,
relying solely on the words on the page.

In academic circles, there are many who
encourage young drafters to avoid recit-
als. While it is true that those recital
provisions are not part of the contract and
are therefore not enforceable, as a practic-
ing attorney, I have a different opinion. I
believe that succinct recitals help a third-
party understand the background and goal
of the contract. As a result, especially in
more complex contracts, I always include
recitals as a way of describing background
information and context to the agreement
about to be described in the contract.
Then, if the recitals provide something
more than background, I simply include
a reference in the body of the contract to
incorporate the recitals into the agreement.

It is also common in larger transactions
for other documents to be incorporated
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into a contract by specific reference.
While this is an efficient way to address
what are often many different compo-
nents of a transaction, be careful not to
create either conflict or ambiguity. When
utilizing multiple contracts to document a
complex transaction, they should be eval-
uated both as separate contracts — mean-
ing they must include the appropriate
components to be capable of being found
valid and enforceable standing alone, but
they must also be prepared in such a way
as to create a cohesive and complete body
of terms that fully and completely address
the parties’ intent with respect to very dif-
ferent topics.

It is worth a reminder, going all the way
back to your first year contracts class in
law school that to be enforceable, a con-
tract must consist of an offer, acceptance
and consideration — without those three
legal elements, there can be no enforce-
able contract.

II. Discussion of Topics Covered in
Nearly Every Business Document.

In addition to the three fundamental ele-
ments necessary for a contract to be
legally enforceable, to be a good contract,
it should cover several other key areas

A. Who is doing what for whom?

Whether organized as an introduction,
scope or purpose, your agreement should
start by advising the reader what the
expectations are between the parties. 1
wrote above about the use of recitals, and
perhaps they addressed some of this, but
remember the recitals are not part of the
contract unless you incorporate them and
cause them to be included. Depending
on the purpose of the agreement you
could use sub-headings to introduce a
consulting arrangement, a buy/sale trans-
action, delivery of goods, development
of software, etc. The point is, give an
explanation of the subject-matter of the
agreement.

This is also a good time to determine if
the relationship formed by this agreement
is intended to be exclusive. Are there any
other limitations placed on either party to
not do business with competitors? Does
that limitation apply forever (unlikely) or
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can your concerns be addressed with a
strong confidentiality agreement?

B. Time and Money.

Time. Every agreement should clearly
state the time the agreement becomes
effective, often defined by a specific
date, but sometimes by the occurrence
of another event. If this starting point is
relevant to other actions or rights in the
document, then it should be a defined
term “Effective Date” for a shorthand ref-
erence. In addition to the start, you need
to be clear on when the end occurs. This
period between the start and the end is the
Term. Once you define the length of that
Term, you need to provide for whether
the Term will or can be renewed, and if so
how that is accomplished. Does it renew
automatically unless one party takes an
action to prevent that renewal (commonly
referred to as an “Evergreen clause”™)
and if so what type of action must be
taken to prevent the renewal (typically,
advance notice *always in writing* to
the other party a minimum of “X” days).
An alternative method for addressing the
Term is to decide if it will not automati-
cally renew but rather, one party or the
other must take some action to request a
renewal, and if so, what must that action
involve? In larger contracts it is not
uncommon for the parties to provide a
mechanism whereby the contract terms
(not the Term but the various terms) will
be renegotiated prior to any renewal, and
that process may begin as much as six
to twelve months prior to the end of the
current Term.

Practice Point: Speaking of notice,
you should also make it as simple
as possible for your client (and the
other party) to understand how to
calculate days whenever they come
into play. Do “days” include every
calendar day (Sunday through
Saturday) or perhaps only Monday
through Friday, excluding fed-
eral holidays, in which case you
will need to include and define a
“Business Day.”

Don’t forget to address if, how and by
whom the agreement can be terminated
before the Term expires. Does either party
have a right to terminate for any reason or
for no reason at all? (Commonly referred
to as a termination for convenience.) If
so, this is typically accomplished by the
person desiring to terminate giving the
other party X number of days’ advance
*written* notice. Can the parties mutu-
ally agree to terminate? What about a
termination for Cause — meaning one
party did not meet their obligations and
as a remedy the other party is free to walk
away. All of these situations and circum-
stances need to be thought through and
then the logistical steps that a party must
take to act on a termination should be
spelled out in the document.

Money. In addition to a start and stop,
every agreement must involve the
exchange of adequate consideration,
which is nearly always accomplished by
one party paying money to the other party
for their performance. Your agreement
should clearly define what the payment
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Domestic Case Resolution
Through Mediation

Susan L. Steffey assists apposing parties and their
attorneys in resolving domestic cases via mediation.
l 1."\'|.'r.'|]_'|i|'|i_'; pl‘n‘.'r.‘n tk'\']'l.!'lil.ll.]t"i 'ﬂ]l.l. 'liTﬂ.‘lf,'gii,"i, ‘Ghi.'
is a trusted, experienced resource for alternative
dispute resolution. Susan may be contacted ar
601.965.1854 or ssteffey@watkinseager.com,

WATKINS & EAGER

The Tinpriciam

g | 400 Bast Capltol Sarevt | Jackion, M5 30301

00 | wwniaaikimscager.onm

e avadlabie npos roguia funes | Cregeven, 1, Manspng Membes

Summer 2019 27



Business Drafting Basics Every Lawyer Should Know

PREEMINENT

EXPERTISE

Life Insurance
Annuities
Structured Settlements
Viatical Settlements

Divorce Settlement Funding

EXPERIENCE

Litigation Consulting
Expert Witness
Defendants - Plaintiffs
Claimants - Trustees

Existing Life Policy
Management Consulting

LICENSES/
REGISTRATIONS

Life Insurance, Annuities
Disability Insurance
Structured Settlements
Viatical Settlements
Securities (FINRA)
Registered Investment Advisor

Attorney - Mississippi Bar
Member 4314 (not practicing)

BACKGROUND

Millsaps College B.A.
University of Mississippi J.D.

Mississippi Law Journal
Editorial Board

George B. Pickett, J.D, CLU, AEP
414 E. Capitol St.,
Jackson, MS 39201

Phone 601.969.3456
gp@thecenterpointgroup.com

References upon request.

Securities offered through ValMark Securities, Inc.

28 Summer 2019

obligations are — one lump sum payment,
monthly payments, completion or prog-
ress payments? Unfortunately, parties do
not always do what they are contractually
supposed to do... so what happens if pay-
ment is late? Is there an added penalty
or interest added to the amount due? If
this happens often, what is the remedy
to the injured party? Is termination of
the agreement an available option? What
about your costs to pursue legal remedies?
Consider whether you should include lan-
guage regarding collection activities and
the right to recover expenses.

C. What promises are being made about
whatever is being done?

Business Promises. At its core, the point
of the agreement is to ensure that both
parties are clear on their own rights and
responsibilities, and conversely, the rights
and responsibilities of the other party. So,
your draft should clearly spell out those
starting with the obligations around deliv-
erables or performance. What is a party
being paid to do, and how do you measure
that performance? In other words, when
has a party earned that payment? While a
large part of your job drafting is to clearly
provide for what is supposed to happen,
it is equally important (and in fact maybe
more important) that you provide for
what happens when things do not occur
as they were expected. When that hap-
pens, one party is said to have defaulted
on a contractual provision. In that default
situation, contracts typically provide for a
right to cure or correct the problem. Your
drafting should take into account the spe-
cific performance or deliverable expected,
and provide for what would be an accept-
able handling of a default — maybe that
involves financial penalties, or a “do-
over” opportunity. What if this agreement
involves the performance of services that
are merely one piece of an overall project,
and the entire project is delayed or cannot
be completed without this piece? Often
the injured party can and does identify
someone else to perform and then hold
the original contractual party (who failed
to perform) responsible.

While the tone thus far has been about
performance in general, promises can also
be made about the status, condition, or
quality of the goods delivered (new, good
working order, free and clear of liens), or

the services to be performed and whether
they meet or exceed industry standards
and are performed timely. Your document
should identify and describe any warran-
ties being given, or to the contrary provide
if no warranties are offered. You may also
include service levels or quality assur-
ances, perhaps delivery timelines. When
drafting these provisions, ask yourself
what problems are likely to arise, and how
can you address them ahead of time, to
provide both parties with the roadmap on
how to overcome them.

Intellectual Property. A few words
unique to intellectual property. If IP is
involved with or is the main focus of
the agreement you are drafting, consider
engaging someone experienced in that
area of law. There are unique principles
in this area of law that can be tricky and
ultimately very costly for the client if not
handled in the correct way with proper
wording. For example, and I’ve had cli-
ents fall victim to this (prior to engaging
a lawyer...), just because you paid for
something that was created for you, does
not mean you automatically own it and
you certainly do not own it exclusively.
You need to be certain that you address
such principles as “works made for hire”
and that your document includes the
appropriate language regarding owner-
ship being transferred to the proper party
both at the time of delivery and coupled
with a commitment to cooperate in the
future with any challenges to that owner-
ship. Any project that involves joint col-
laboration is filled with ownership related
issues that need to be thought through
carefully, and again, I encourage you to
seek out experienced IP counsel to assist
or perhaps for the referral. If you are on
the receiving end of an IP related contract,
you will also want to be careful to address
any infringement claims that come your
way. Be sure to get an iron clad represen-
tation and warranty from the developer
or selling party that the deliverable does
not infringe anyone else’s IP, and provide
specific IP remedies if it does.

Authority and Performance. In addi-
tion to the business or project related
promises, well drafted agreements will
also address certain broader promises.
For example, each party’s authority to
enter into the agreement and to perform,
and statements that the agreement creates
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a binding legal obligation of each party.

D. What happens when someone doesn’t
do what they promised to do?

Dispute Resolution. When someone
doesn’t do something at all or up to the
standard that was agreed upon, the injured
party is entitled to seek a remedy. In the
vast majority of times, that comes as a
result of the parties speaking with one
another about the situation and then craft-
ing a remedy that fits the situation. We
have already mentioned several such rem-
edies including, a financial penalty being
assessed (or in the reverse, a modification
to the consideration due from the injured
party), an opportunity to cure the prob-
lem or sometimes a complete do-over.
Escalating from internal discussions, the
parties could seek to have their matter
heard by an objective third-party in the
form of mediation or arbitration. When
drafting your agreement and with input
from your client, you should determine
whether such informal resolution meth-
ods should be mandatory before a lawsuit
is filed. And of course, filing a lawsuit is
the most-escalated method for addressing
a dispute. The agreement should already
prescribe the law that will govern and
the proper venue for any such action.
Generally the courts will look to the body
of the agreement and will utilize the state
law agreed upon by the parties, however it
is prudent that there be some causal con-
nection between the state law selected and
the site of performance.

Damages. Unless prescribed in the
agreement, typically the determination
of damages will rest on those that can
be actually proven. Given the subject-
matter of the agreement, you may include
that incidental damages are appropriate.
You should also discuss whether those
damages should be limited in any way,
whether to a dollar cap or to exclude all
consequential or punitive damages.

Insurance. When thinking about damag-
es, always be mindful of whether a party
could actually pay the damages your cli-
ent is likely to demand. It is always a good
idea to include a requirement that the
parties carry adequate insurance, with the
adequacy being defined in the agreement
based on the project. Again, depending on
the size and scope, your agreement may
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require additional language concerning
the rating of the insurance provider, and
notice to you of any changes to the policy,
or whether you should be formally added
as an additional insured to the policy.

Indemnification. It is sometimes easier
to think of indemnity as the right of one
person to seek reimbursement or refund
from another party, because of some-
thing that happened to the party seeking
the reimbursement or refund, that really
should have happened to (or been covered
financially) by someone else. Black’s
Law Dictionary describes indemnity as “a
duty to make good any loss, damage, or
liability incurred by another.” You might
also hear indemnity obligations referred
to as “hold harmless” obligations, since
one party is obligated to hold another
harmless. This type of protection is typi-
cally included as a section of an agree-
ment, but in some cases can be the subject
of a stand-alone agreement.

The parties are typically referred to as
the Indemnitee or the Indemnified Party
— referring to the person wanting protec-
tion, or the Indemnifier or Indemnifying

Party — referring to the person promising
(warranting) to minimize harm to the
indemnitee.

To be addressing what on its face is a
fairly simple concept, indemnification
provisions are notoriously complex and
must be prepared with great caution.
While not always, many times a contract
will include a mirrored-type indemnity
obligation between the parties, such that
Party A agrees to indemnify Party B for
certain losses or damages, and in return
Party B agrees to indemnify Party A for
certain other losses or damages. It is also
common for there to be exclusions to the
losses or damages that will be addressed
by indemnification. Perhaps the most
common exclusion is for negligence or
fault of the party seeking indemnifica-
tion. The theory is that a party bearing all
or partial responsibility for the loss (due
to negligence or fault) should not benefit
at the expense of another (what would be
the Indemnifying Party).

Indemnification provisions often include
very methodical steps to follow when a
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loss is experienced, so that the other party
is immediately notified and given the
opportunity to step in and take control of
the process. It is also quite common, espe-
cially in business sales transactions for
there to be caps and baskets on the amount
an Indemnifying Party can be required to
pay. As the name suggests, a cap places
an upper limit on the amount that can be
recovered by an Indemnified Party from
an Indemnifying Party; a basket should
be thought of as a deductible — the out-
of-pocket amount the Indemnified Party
must spend before it can seek any indem-
nification from an Indemnifying Party.

E. That long, section at the end of
the document.

READ IT! While you may think that
large section near the end all reads the
same, and by and large it usually will be
similar, things can be slipped in that come
back to haunt you. Below is a list of topics
typically included in the Boilerplate sec-
tion and things for you to consider as you
draft your agreement:

Notice: to whom, how and when is
it provided? Think about technol-
ogy — is email acceptable now, what
will the future view as acceptable.

Counterparts: Signatures on mul-
tiple pages have been the norm for
years, now expect to receive faxed,
or more likely PDF or possibly even
electronic signatures.

Headings: He/she/it designations,
significance of headings

Construction; Counsel: Did one
party take the lead in drafting? If so,
should that party be held to a higher
standard? Was each party afforded
an opportunity to engage counsel of
their choosing?

Assignment: Never allowed, some-
times if certain steps are first taken,
by one or both parties? What about
to an affiliate or a buyer of substan-
tially all the assets or control of a
party?
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» Entirety of Agreement: Does the
four corners of the agreement
include all of the terms? Or are
there side letters that should be
included, or perhaps a previous-
ly signed NDA? These should
be incorporated by specific refer-
ence to continue their validity and
enforceability. What about subse-
quent orders or addendums? (such
as with a Master Agreement and
orders submitted afterwards)

» Severability: what happens if a
court determines any provision is
invalid or otherwise unenforceable?
Should the entire contract be tossed?
Should the court “blue line” the
agreement to make the necessary
edits to make the provision enforce-
able to the fullest extent of the law?

* Survival: Are there any provisions
that should continue to be valid and
in effect even after a termination?
Confidentiality and non-compete
obligations for example.

* Further Assurances: are any sub-
sequent documents or certificates
likely to be necessary to fully
accomplish what is intended by the
agreement?

* Waiver: If one party lets the other
“slide” in one instance, is that party
now obligated to allow the slide
again?

* Remedies Cumulative & not exclu-
sive: provides clearly that either
party may pursue any remedy specifi-
cally provided for in the agreement,
but also seek any others that exist
elsewhere (statutory, equity, etc.)

IV.Tips for Drafting Common Business
Documents:

A. Settlement Agreements and Releases.

While all contracts are important, addi-
tional caution should be taken when draft-
ing a settlement agreement and release.
As the title suggests, parties are agreeing
to settle a dispute, thereby giving up
potential legal remedies they might oth-
erwise be entitled to pursue, in exchange
for an agreed upon resolution. It is criti-
cal that as the drafter, you ensure that you
have a very clear understanding of the
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agreement and that nothing is left open to
interpretation.

To do this, the settlement must address the
parties involved, describe the claims stat-
ed by one against the other, and how the
parties have agreed to resolve their dif-
ferences. This typically means one party
agreeing to do (or not do) something in
exchange for the release of the claim;
or one party is willing to give up and
another to receive something in return
for releasing a claim. The typical two-
party settlement is usually quite easy to
understand and therefore to draft; what
becomes particularly challenging is when
there are multiple parties, with claims
and counterclaims against one another.
In these situations, it is important that the
drafting party takes the time to slowly and
methodically walk through each step of
the settlement, being sure to recite each
step in the settlement to ensure that no
expectation or obligation is unintention-
ally omitted from the settlement. In both
the two-party and multi-party situations,
you will want to be sure you provide
that the settlement is binding as to any
spouses, successors, heirs, and assigns,
where applicable.

A settlement agreement will often recite
only a basic level of background facts.
In many settlements the party accused
of wrong-doing will specifically state
that it denies liability for the act/inaction
it is accused of but to avoid prolonged
litigation, is willing to settle the matter.
Accordingly, some but often not many
background facts will be recited in a settle-
ment agreement, as the parties may not be
in complete agreement on those “facts.”

Included with all settlement agreements
is language pertaining to the release. A
release can be mutual or one-sided, and
may be general or specific. The party
giving a release will want the scope to be
very narrow, whereas the party benefiting
from a release will want the scope to be
very broad. The scope of the release will
depend on your client’s particular position
in the situation, and will often turn on
which party has the upper hand in nego-
tiation of the settlement.

As with all contracts, a settlement agree-
ment should address the typical boilerplate
provisions, such as governing law, dispute
resolution, severability, a recitation that
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the settlement is the entire agreement on
the matter, how the settlement may be
signed and delivered. If the settlement
includes payment of money, then those
terms need to be very clearly defined in
the settlement. Is a certified check or
wire of funds to be made by a certain
time? Does the paying party have clear
instruction on how to deliver payment?

If the settlement is in connection with a
matter pending before a Court, be sure
to include language in the settlement
addressing dismissal of the matter, with
prejudice so that the matter cannot be
reopened. Likewise the settlement should
discuss payment of any Court-related fees
Or expenses.

B. Real Property Leases

There is a list of basic issues that should
be addressed in every lease, regardless of
whether the lease addresses a single or
multiple parcels. First and foremost, like
every contract, the lease must identify
the parties. Residential leases typically
define the parties as landlord and tenant
whereas commercial leases typically use
lessor and lessee, although these are not
absolute rules. As we covered earlier,
the use of shorthand or defined terms for
the parties is to avoid anyone becoming
confused, so you may be better served by
using more identifying terms.

Every lease should define the property at
issue. The best way to do this is with both
a street address (which may include an
apartment or office number and a building
name) but also a legal description (such as
in the case of unimproved real property).
In Mississippi neither the lease itself nor
a memorandum of lease is required to
be filed in the real property records of
the chancery court where the property is
located, but it could be, and if that is the
case then the actual legal description of
the property will be required. The obvious
key is to avoid any misunderstanding as to
exactly what is being leased.

The term of the lease is also critical. While
this may seem like a simple concept, care
should be taken to clearly define when
the lease term begins and ends, and also
exactly what happens as the term comes
to an end. Does the lease renew automati-
cally or does it have a definite end date?
Speaking of renewal, must notice be given

to renew (or to avoid auto-renew)? If so,
you must be very clear on exactly when,
how and to whom such notice must be
given. As is the case with every contract,
notice should be given in writing, and the
lease should specify whether an electronic
mail or fax is acceptable.

Besides the property description and
term, the provisions dealing with money
must be clear and concise. A well-drafted
lease will clearly state the amount of rent,
when rent is due, and where it should be
paid, and when/if the landlord/lessee may
alter the rent amount. The lease should
clearly set the expectations of both par-
ties, and prescribe the mechanism for
addressing disputes and seeking remedies
for defaults.

Additionally, the lease should specify if
any prepayments or deposits are required
at the inception of the lease term, and if
so, where those funds must be held. It is
important to know at the beginning of the
relationship if interest can be earned on
any held funds, and if so, to whom does
the interest belong. At the end of the term
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it is important to have been clear in the
lease, how deposited funds may be used
(repairs, damages, cleaning, etc.) and how
quickly deposits must be released.

A lease should also specify how the par-
ties expect the property to be used, and it
is quite common for a landlord/lessee to
place restrictions on that use. There may
be restrictions on assignment or subleas-
ing, as well as provisions that address a
party’s use of common areas and parking.
Additionally, most leases will allow the
landlord/lessee to access the premises
under certain circumstances, which may
include routine inspection or repairs, but
may also include the right to show the
party to prospective new tenants if notice
to terminate has been delivered.

Finally, most leases will include a provi-
sion that waives the obligation on the
landlord to give notice of things like
when the rent is due, placing the burden
of knowing that date on the tenant. And
while it may be obvious given the loca-
tion of the property, it is always best to
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include a provision addressing governing
law and venue.

One closing word of caution, real estate
leases, as the name suggests, address
matters of real estate that are very state-
specific matters. If you are called upon
to review a lease involving property in
another state, first make sure you are
familiar with that state’s specific laws
regarding real estate matters and consider
whether the prudent course is to retain
local counsel.

C. Intellectual Property

We discussed some of the nuances around
ownership in an earlier section, but in
addition, you should take care to address
issues of control and confidentiality. Can
the developer use anything they learned
while working with you, in future projects
unrelated to you? Your confidentiality
provisions (or separate agreement) should
be very clear on what, if anything, can be
used. Likewise you might consider tying
your payment obligations to a deliverable
structure. Be careful not to get to the end
of a contract, having paid everything due
to the developer, only to learn (a) there is
a problem with the final product or (b)
the developer simply refuses to deliver
the product to you. It seems implausible
that anyone would behave in such a way,
but it does happen. For this reason, you
should consider an escrow arrangement
(especially on larger and more costly proj-
ects) where components of a development
are deposited with a neutral third-party as
they become available (and, as you pay for
them). This way, you will always be able
to get access to what is yours, without the
fear of being held hostage.

D. Covenants Not to Sue

Earlier I discussed settlement agreements
and releases, and the covenant not to sue
is certainly a related concept. Suppose
that one party has a claim against another
party, but has not yet filed a complaint
with a Court; the parties reach an under-
standing on how they will resolve the
claim. The parties will enter into a settle-
ment agreement and release of the claim
at issue, but since there is no pending
litigation, adding a covenant not to sue
provides an additional layer of protection
for the released party, in that the party
with the claim promises to not pursue

additional relief from the court. The
covenant not to sue protects a party from
future lawsuits.

E. Joint Venture Agreements

You may be called upon to draft a Joint
Venture Agreement when two or more
business entities or individuals decide
they want to enter into a temporary busi-
ness relationship, often to pursue a par-
ticular project. This is viewed as a way to
share the risk and reward associated with
a business opportunity. The joint venture
model also allows parties to gain access
to larger opportunities that a party acting
alone might not be fully competent or
capable of pursuing. This model is often
utilized by businesses wanting to share
resources and/or contacts, to gain access
to projects, such as government con-
tracts — many of which have specifically
defined participation.

These parties like having the ability to
work together under a contractually nego-
tiated set of terms, but without long-term
commitment. Joint Ventures are typically
structured as either pure contractual crea-
tures or the parties may formally organize
a partnership.

1. Contractual. Just as the name
suggests, the parties retain their separate
identify and merely enter into a con-
tract to set out the terms under which
they will work together on a particular
project. This contract will address such
topics as decision-making by the par-
ties, roles, obligations and expectations
by and among the parties — often par-
ties enter into a joint venture to bring
together parties with compatible strengths
and weaknesses. The contract will also
address how profits and losses are allo-
cated among the parties. While the parties
are often working very closely with one
another, each retains its own legal identity,
separate from the other, maintains sepa-
rate accounting records, and possesses no
decision-making authority over the other.
You see this more informal structure used
to pursue business endeavors related to
research and product development.

2. General Partnership. If the proj-
ect being pursued is of a significant

enough size and opportunity, the parties
may decide to enter into a more formal
arrangement as a general partnership,
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which today can also be accomplished via
the limited liability company entity. In
this structure, a partnership or operating
agreement will be entered into by the par-
ties, which will address how decisions are
made for the new entity, roles, obligations
and expectations by and among the par-
ties and with the new entity, but this time
with respect to financial matters, all funds
will flow through the entity and then out
to the partners/members as distributions.
You see this more formal structure in real
estate or government contracting opportu-
nities.

A typical Joint Venture Agreement will
address the type of venture details, such
as its name, address, purpose, etc., a
specified term of the venture, names
of the parties to the venture and details
around each party’s contribution to the
venture, the roles, expectations and obli-
gations, voting rights, details on manage-
ment of the venture, details on the finan-
cial structure of the venture and how/
when distributions will be made, how and
when the venture may be dissolved and
if/when a party’s interest may be assigned
to a third-party, as well as confidentiality,
non-disclosure, non-solicit and other like
restrictive provisions.

F. Employment Agreements
Mississippi is an “at will” state mean-

ing an employment agreement is not a
requirement, however in certain factual
situations, having an agreement in place
is prudent. When that is the case, there
are several concepts that should be fully
considered and included in the agreement.

Practice Point: Employment law,
like Intellectual Property, is anoth-
er area where you should consider
engaging someone who practices in
this area on a regular basis.

The name of the parties, including address;
the start date; the title and description;
the location where the employee will be
expected to appear for work; the hours
of work that are expected, including any
regulations associated with the employ-
ment; if the employee starts on a proba-
tion or trial period, that should be spelled
out in the agreement; salary, stated as a
gross figure before taxes and applicable
deductions; benefits (if any) as well as
any related expenses to the employee
and the handling of those employee paid
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expenses (paycheck deduct or paid by
the employee); handling of work related
expenses; vacation or personal leave and
the handling of same (i.e. all earned in
January or earned over the course of
the year, can unused time be rolled over
from year to year) and holiday time; issue
around long-term sickness or disability
(doctor’s note, release to work, etc.);
confidentiality, non-compete, non-solicit
provisions; dispute, grievance and disci-
plinary procedures; applicability of hand-
book or other company policies.

In addition to the employment-specific
terms identified above, the employment
agreement should include customary boil-
erplate provisions such as governing law,
venue, notice provisions, entire agree-
ment, how and when the document may
be signed and accepted by the employer.

G. Purchase and Sale Agreements

The first thing I would offer is that there
are entire seminars, some lasting for mul-
tiple days, dedicated solely to the topic of
drafting Purchase and Sale Agreements.
Building off of what I have already cov-
ered in the more general contract drafting
sense, below are a few new areas or areas
that take on greater importance in the
case of agreements related to buying and
selling substantially all of a party’s assets,
stock or membership, etc. To simplify
this discussion, I have approached this in
terms of an asset acquisition.

* Purchased Assets: Be clear on the
outset what is and is not being pur-
chased. Schedules are typically used
to specify assets being purchased.

» Assumed Liabilities: What liabili-
ties, if any, are being assumed?

* Due Diligence: Due diligence will
be a new area addressed in the sale
agreement setting. How, when, with
whom and at whose expense will it
be conducted?

* Purchase Price; Adjustments: How
will the purchase price be calculated?
Unlike standard purchase agreements
for goods, many times a calculation
is involved and/or the final price
cannot be determined until only days
prior to closing. What is the process
for making that calculation, and then
reviewing and reaching agreement on

Continued on next page
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it? What happens if the parties are
unable to agree?

Escrow: Will there be an escrow or
a holdback of a portion of the pur-
chase price? Were their particularly
troubling matters revealed during due
diligence? Litigation or environmen-
tal issues?

Representations and Warranties:
Extreme care and consideration must
be paid to the representations being
made. It is within these represen-
tation provisions that the average
lawyer is separated from the extraor-
dinary. You need to spend time with
your client, make sure you under-
stand their business, and any unique
or unusual risks or practices (envi-
ronmental, medical).

Intellectual Property: As with con-
tracts addressing IP matters, confi-
dentiality is of utmost importance in
this setting. Will there be non-com-
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pete and/or non-solicit obligations
owed by the selling entity and per-
haps its principals after the closing?

Prerequisites to Closing: What other
events must (or must not) occur
before either party is obligated to
close?

Closing; Covenants: Will the parties
sign and close simultaneously, or will
there be a period between signing and
closing? If the latter, as the purchaser
you may want to include covenants
setting forth what the seller can and
cannot do with the assets during
that window. Is permission required
before taking or not taking certain
steps?

Employees: Beyond typical assets,
are there particular employees that
are critical to the transition and ongo-
ing success of the business after the
close? Should agreements with those
individuals be a condition to closing?

¢ Termination: Can, or under what cir-
cumstances may either party termi-
nate the purchase discussions or a
previously signed agreement? Is
the non-terminating party entitled to
damages to cover costs incurred in
good faith?

Remedies; Indemnification: Contrac-
tual provisions addressing a party’s
right to seek particular remedies
(specific performance?) or damages
if performance is not feasible should
be carefully considered and drafted.
Indemnification provisions are quite
standard in such agreements. Should
there be a “basket” or perhaps a
“cap” for some or all indemnifiable
events?

To recap, a well written contract is concise,
clear, unambiguous, and addresses all of
the issues that need to be covered within
your document.
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Irrevocable Resignations:

June A. (Placer) Oswald of Metarie,
Louisiana: The Supreme Court of
Mississippi accepted the Irrevocable
Resignation of Ms. Oswald in Cause
No. 2018-BD-01637-SCT and entered
an order of Disbarment based upon her
disbarment from the practice of law in
Louisiana. Ms. Oswald is not eligible to
apply for reinstatement.

Suspensions:

Daniel Bradley Mahan of Ripley,
Mississippi: A Complaint Tribunal
imposed an Eighteen (18) month
Suspension effective forty-five (45)
days from February 15, 2018, in Cause
No. 2017-B-1284 for violations of Rules
1.2(a), 1.3, 1.4(a), 4.1(a), 8.4(a)(b)(c)
and (d), MRPC. Mr. Mahan must apply
for Reinstatement in accordance with
Rule 12 of the Rules of Discipline of the
Mississippi State Bar (MRD), in order to
return to the practice of law.

Mr. Mahan was retained in August of
2015 to handle a divorce. The client
changed her mind multiple times over
the next year as to whether to pursue a
divorce from her husband. In June of
2016 the client contacted Mr. Mahan to
resume the divorce process. Mr. Mahan
told the client that he would file the peti-
tion and have a temporary hearing set.
Mr. Mahan failed to file the petition or set
the temporary hearing. Approximately
two months later the client’s grandmother
demanded an order from the tempo-
rary hearing. Mr. Mahan superimposed
the Chancellor’s signature from a dif-
ferent order on a temporary order Mr.
Mahan had previously prepared. Mr.
Mahan gave the forged order to his cli-
ent’s grandmother and then later filed the
petition for divorce. The client’s grand-
mother attempted to have the sheriff’s
department enforce the forged order. The
sheriff’s department contacted the chan-
cery court and the chancellor determined
the signature on the order was not his.

At the hearing, Mr. Mahan admitted the
allegations of the Formal Complaint and
also offered in mitigation that he had no
prior disciplinary history and at the time
of trial was dealing with a series of per-
sonal family issues.

The Mississippi Lawyer

Rule 1.2(a), MRPC, states that a lawyer
shall abide by a client’s decisions con-
cerning the objectives of representation
and shall consult with the client as to the
means by which they are to be pursued.
Rule 1.3, MRPC, states that a lawyer
shall act with reasonable diligence and
promptness in representing a client. Rule
1.4(a), MRPC, states that a lawyer shall
keep a client reasonably informed about
the status of a matter and promptly com-
ply with reasonable requests for infor-
mation. Rule 4.1(a), MRPC, states that
in the course of representing as client a
lawyer shall not knowingly made a false
statement of material fact or law to a third
person. Rule 8.4(a), MRPC, states that it
is professional misconduct for a lawyer to
violate or attempt violate the rules of pro-
fessional conduct. Rule 8.4(b), MRPC,
states it is professional misconduct for
a lawyer to commit a criminal act that
reflects adversely on the lawyer’s honesty,
trustworthiness or fitness as a lawyer in
other respects. Rule 8.4(c), MRPC, states
it is professional misconduct for a lawyer
to engage in conduct involving dishon-
esty, fraud, deceit or misrepresentation.
Rule 8.4(d), MRPC, states it is profes-
sional misconduct to engage in conduct
that is prejudicial to the administration
of justice.

Public Reprimands:

Cory Nathan Ferraez of Petal,
Mississippi: A Complaint Tribunal
imposed a Public Reprimand in Cause
No. 2018-B-1599 for violations of Rules
8.4(a)(b) and (c), MRPC.

On May 15, 2018 Mr. Ferraez advised the
Bar that he had pleaded guilty in Lowndes
County Circuit Court to the misdemeanor
crime of voting outside the district of
his legal domicile, which was a viola-
tion of Miss. Code Ann. § 97-13-35(1).
Mr. Ferraez voted by absented ballot in
Lowndes County, Mississippi in October
of 2015, while he was a full-time resident
of Forrest County, Mississippi. In order
to vote absentee ballot in the November
2015 election, Mr. Ferraez was required
to and did sign a sworn statement that
he was “duly qualified and registered in
the Brandon Precinct of the County of
Lowndes, and State of Mississippi, com-
ing with the purview of the definition of

‘ABSENTEE ELECTOR’ will be absent
from the county of my residence on
election day...” Mr. Ferraez’s absentee
ballot was actually mailed to the address
where he was residing in Forrest County,
Mississippi. At the time that Mr. Ferraez
voted in the election by absentee bal-
lot, he was not duly qualified to vote as
an absentee elector in Lowndes County
because he was a resident of Forrest
County.

Rule 8.4(a), MRPC, provides that it is
professional misconduct to violate the
rules of professional conduct. Rule
8.4(b), MRPC, provides that it is profes-
sional misconduct to commit a criminal
act that reflects adversely on the lawyer’s
honesty, trustworthiness, or fitness as a
lawyer in other respects. Rule 8.4(c),
MRPC, provides that it is professional
misconduct for a lawyer to engage in con-
duct involving dishonesty, fraud, deceit,
or misrepresentation.

Private Reprimands:

A Complaint Tribunal imposed a Private
Reprimand in Cause No. 2018-B-1069
for violations of 1.4(a) and 1.5(b), MRPC.

An attorney was hired to enroll and collect
a foreign judgment against a Mississippi
resident. Most of his communications
were through the client’s Louisiana law-
yer who obtained the original judgment.
The attorney agreed to perform the work
for a flat fee of $2,500.00. The Louisiana
lawyer sent the attorney a letter confirm-
ing the representation and forwarding
the client’s check for $2,500 to be billed
against at a rate of $200 per hour. The
attorney failed to correct the client or
Louisiana lawyer’s misunderstanding as
to the basis of his fee. The attorney also
admitted that he failed to reasonably
communicate with the client early in his
representation. The attorney continued
to represent the client and has charged
her no additional fee to complete the
representation.

Rule 1.4(a), MRPC, requires a lawyer to
keep a client reasonably informed about
the status of the matter and promptly com-
ply with reasonable requests for informa-

Continued on next page
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Final Disciplinary Actions

tion. Rule 1.5(b), MRPC, requires a law- Reinstatements Richard Vaughn Johnson of Wiggins,
yer to communicate the basis of his fee, Mississippi: The Supreme Court of
preferably in writing, before or within a Joe Gregory Stewart of Gulfport, Mississippi Reinstated Mr. Johnson from
reasonable time after commencing the Mississippi: The Supreme Court of Disability Inactive Status in Cause No.
representation. Mississippi Denied Reinstatement in 2017-BR-1531. Pursuant to the Court’s

Cause No. 20174-BR-1553.

Order Mr. Johnson shall refrain from
practicing law pending the outcome of
previously stayed disciplinary matters. M

You are invited to attend a Memorial Service
honoring deceased members of The Mississippi Bar

Tuesday, October 15, 2019 at 2:00 p.m.

Supreme Court Building
450 High Street, Jackson, Mississippi
Reception following Service

Please extend this invitation to all family members
and friends who may wish to attend.

Medley & Brown

Helping you build a more secure future

We're a firm that’s invested in your success
and are committed to delivering:

A long-term, value-driven investment strategy.
-]
Thoughtful, carefully-vetted investment selections.
]
Friendly, conscientious client service.
[ ]
Proven, positive investment results.

We believe in the investments we recommend and

invest our money alongside yours in the same manner.
So let's work together to achieve your financial goals.
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MEDLEY & BROWN, LLC

FINAMNCIAL ADVISORS

Call us at 601-982-4123

www.medleybrown.com

The Mississippi Lawyer



Raise the Bar!

Earn your LL.M. in Business Transactions or Taxation online

The University of Alabama School of Law’s online LL.M. programs deliver live lectures by leading scholars and

practitioners from across the country to wherever you are. Start earning your degree now and experience the
powerful, interactive connection of live online instruction.

7] ALABAVAL AL

Online Programs

AlabamalLLM.ua.edu/msbar

AYAYA

GilsbarPRO4

Fastest smartest malpractice insurance. Period.

800.906.9654
GilsbarPRO.com

The Mississippi Lawyer
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Mill® Young Lawyers Division News

Young Lowyers Divison

The Young Lawyers D'iw:sion s Board of Directors met at the Annu'al Meeting. Pi(j‘- Young Lawyers Division President Ann Marie Pate
tured (front row) Christina Seanor, Christy Malatesta, Jaklyn Wrigley, Ann Marie with guest speaker Dr. Will Pepper who spoke on
Pate, Geoﬁrey. Calderaro, (bgck row) Matthew Shoemaker, Alex Shoemaker, Brad “The Dividends of Leadership: Invest in Yourself
Reeves, Dr. Will Pepper, Catie Hester, Ashley Gunn and Taylor Lawrence. and Spread the Wealth”

Officers and Newly Inducted Fellows of the Young Lawyers — Officers seated:
Cham Trotter, Fellows Past President; Jennifer Ingram Johnson, Fellows Presi-
dent; Chad Russell, Fellows Vice-President; York Craig, Fellows Secretary-
Treasurer. New Inductees: Corey Hinshaw of Jackson; Joyce Hall of Jackson;
Amanda Evans of Biloxi; Keith Pearson of Oxford; and Brad Reeves of Jackson ~ &avel to incoming Fellows President Chad Russell

At the end of the Fellows of the Young Lawyers Break-
fast, President Jennifer Ingram Johnson passed the
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114th Annual Meeting
Highlights of the 2019

MS Bar President Pat Bennett, pictured
right, presented the gavel to incoming
President Amanda Tollison of Oxford

Judge Keith Starrett, pictured
left, received the Chief Justice
Award from Chief Justice Michael
Randolph

-~
| s 3

Chief Justice Michael Randolph

addressed the Annual Business
Session

Mississippi Access to Justice Commission presented
“The Mississippi GAP Act: Protecting the Rights
of Vulnerable Adults” with speaker Judge Catherine
Farris-Carter

' = o |
David Caldwell, Senior Attorney with the
Mississippi Department of Revenue, spoke
on “Legal Ethics in the Public Sector”

The Mississippi Lawyer

ecky Pruett Denham of Hattiesburg, Kim  Mississippi
Harlin of Hattiesburg and Lauren Harless
of Purvis following a Section Meeting

Bar Convention

The Attorney General Candidates Forum was mod-
erated by The MS Bar's Public Information Commit-
tee Chair, Chad Russell, pictured left. Candidates
participating in the Forum were Jennifer Riley-Col-
lins, Andy Taggart, and Lynn Fitch

:i s A .,

Mississippi Federal Judiciary presented Thursday s
General Assembly with guest speaker Mark Lanter-
man, pictured center. Also shown are Judge Shari-
on Aycock and Chief Judge Dan Jordan

Assembly
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Price Prather Luncheon — Guest speaker Elizabeth  Price Prather Luncheon — Wes John-  Price Prather Luncheon — Rodger
Heiskell, pictured left, author of “What Can I Bring”  son and Jennifer Ingram Johnson and Ruthie Wilder

Cookbook and “Southern Living Party Cookbook”

with Price Prather Luncheon Subcommittee Chair

Jennifer Scott

Breakfasts and Luncheons

o ] | b |
Price Prather Luncheon — RaToya Gilmer,
Greta Harris, and Judge Deborah Gambrell

Price Prather Luncheon — Judge  Price Prather Luncheon — Judge David

Catherine Farris-Carter and Judge — McCarty and Judge Tony Lawrence
Lillie Blackmon Sanders

Price Prather
Luncheon — Judge
Lisa Dodson, Judge
8 Jacqueline Mask,
Nina Stubblefield
Tollison, and

Amanda Alexander Breakfast with the Federal Judges — Judge

Carlton Reeves, Arthur Johnston, and David

Crews
Breakfast
Breakfast with with the Fed-
the Federal eral Judges
Judges — Judge —Judge
Cory Wilson t" t ] Selene Mad-
and David = = &l dox, Danny
Maron 2 G Miller, and
= 83 t R "" Judge Katha-
X i) i ,L%’; rine Samson
i g s

2
- =ty
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Sandcastle/
Sand Sculpture
Contest Winners

Family
Events

Bingo Winners
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Lee Ann and Calvin Thigpen of Fred Banks of Jackson and family
Jackson

“You’ve Got a Friend in Me”
Welcome Reception

Judge Jack |
Wilson of
Madison and

family

il i = | . ' _ \ —e
sl ] § Ly D
4ot s i Judge Jim Chaney and Monnie Chaney of

Lee and Martha Ann Thorne of Jackson Vicksburg and Sean Culhane of Birming-
Hattiesburg ham, AL
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Sam and Kim Kelly of Madison and family with David and Catherine Case
of Oxford and family

“You’ve Got a

Friend in Me”

Welcome

Celeste
Bramlett of
Madison
and Marc
and Mandy
Bryant of
Brandon

Tiffany and James Graves of Jackson Chad Montgomery of Grenada and family Sfamily

The Mississippi Lawyer

Chad Reynolds of Brandon and
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Business Law and Gaming Law Sections

Section
Meetings

ADR Section

Health Law Health Law
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Section
Meetings

Family Law Section Family Law Section

Workers’ Compensation and Workers’ Compensation and - = el
Labor & Employment Law Labor & Employment Law SONREEL Section Estates & Trusts and Taxation
Sections Sections Section
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“All That

Jazz”
President’s
Reception

MS Bar President Pat Bennett with her hus- m:;ﬁ{'
band Claude Brown Josh Wise of Tupelo and family

Arthur and Beverly Johnston of Madison and daughters

kst | = pC

Judge Larry Little and Debbie Little of  Judge Smith Murphey and Carole Mur-
Oxford phey of Batesville
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Mitchell of Jackson

“All That
Jazz”
President’s
Reception

e et
b i i

The Tollison family of Oxford

Everyone enjoyed the “All That Jazz” President’s Reception Music was provided by a great jazz band

The Mississippi Lawyer
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Children’s
“Build-a-Bear”
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2018-2019

Distinguished Service

2018-2019
Lifetime Achievement

Carlyn M. Hicks
Jackson

Edwin Lloyd Pittman
Ridgeland

The Mississippi Bar President Pat Bennett, pictured right,
presented the 2019 Distinguished Service Award to
Carlyn Hicks of Jackson during the Awards Program at The
Mississippi Bar'’s Annual Meeting

2018-2019
Judicial Excellence

Judge Denise Owens
Jackson

Judge Denise Owens, pictured lefi, accepts The Mississippi
Bars 2019 Judicial Excellence Award from Mississippi Bar
President Pat Bennett during the Awards Program
at The Mississippi Bars Annual Meeting

The Mississippi Lawyer

Edwin Lloyd Pittman accepts The Mississippi Bar's
Lifetime Achievement Award from Mississippi Bar
President Pat Bennett during the Awards Program at
The Mississippi Bar'’s 2019 Annual Meeting

2018-2019
50 Year Anniversary

Members

50 Year Anniversary Members attending Convention were
Judge Jerry Mason, Meridian; David Houston, I1I, Tupelo;
Charlie Swayze, Greenwood,

David Cobb, Gulfport; Carter Dobbs, Amory;
and Warren Cox, Jackson
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2018-2019 2018-2019

Susie Blue Buchanan
Award presented by the
Women in the
Profession Committee

Chief Judge Donna Barnes Christina M. Seanor
Tupelo Jackson

Outstanding Young Lawyer
Award presented by the
Young Lawyers Division

Chief Judge Donna Barnes, pictured right, accepts the The Young Lawyers Division Past President Brad Reeves
Susie Blue Buchanan Award from Women in the presents Christina Seanor with the 2019 Outstanding Young
Profession Committee Chair Jennifer Hall Lawyer Award at The Mississippi Bar's Annual Meeting

2020 Calendar

published by The Mississippi Bar Youhy Lawyers Division

CONTENTS INCLUDE

e County, Circuit, Chuncery, e U.C.C. Filing Fees e MS Stute Government
o ol obedls und Supreme 020 Calendr « MS Bar Stuff Roster

e U.S. Bunkruptcy Court & U.S. e MS Leygul Organization Listings e And Mmore...
District Courf Personnel o Federul & MS Reul Estute Tuxes

Cost: $12.00 euch, plus $3.00 shipping und hundling.
Special rates for quantity buying. Limited supply
Profits from the sdle of the calendar will fund the public service projects of the Yound Lawyers Division.

1-2 books = $12/book + $3 s/h 3-4 books = $12/book + $6 s/h 59 books = $11/book + $9 s/h 10 or more books = $10/book + $12 s/h

Go online & order yours today! hitp://tinyurl.com/YLDCalendar2020
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A special thanks to the following Mississippi
Attorneys and Judges who served
as facilitators during the Bar’s 2019 James O. Dukes
Law School Professionalism Orientation Program

F. Hall Bailey.....c.cccooeveviiieiieieeeieseeeeee e Jackson
Robert Biggs I .......coooiiiiieieeeeeeece e, Jackson
William Brown........ccccceceeiviiininieninenenenesenenne Hernando
Sam Buchanan ............ccccoooeeiiiieiinenieeceee Hattiesburg
Roy Campbell TIT ........ccoocveviieieiieiecicieeeeeeeee e Jackson
Neely Carlton Lyons .........cccceevereenenienenieceieene Ridgeland
Michael CarT ........ccueveeeieiniiieererceeese e Cleveland
Mark Chinn ......oooviiieiiieieeeeeeeee e Jackson
Jennifer Hinds Collins..........ccccoevveevinieniieienieeerienee. Memphis
JOMN COX vt Cleveland
Frank Dantone, Jr.........cccoooviiiviiiiiiiieeeeceeeeeeeas Greenville
JOCY DHAZ....eoieeeee e Madison
Robert M. Dreyfus, Jr........cceviecienieieeiee e Meridian
Brooke Driskell.........ccoooiiinieiiiieieeeee e Oxford
La’Verne EdNey .......ccccovcveviivieniieieieieeeeeeeee e Jackson
George Fair. ..o Jackson
Steven E. Farese, Sr......cccccoovvvivioiieieiiieeeeeeeeeeeeeeeene Ashland
Steven E. Farese, JI. c.....oooovvoviiiiiiieieeeeeeeeee e Ashland
Barry FOrd.......oooviieiiiieiicieiceee e Madison
Joseph Gibbs ......oooiiieiiieeee e Clarksdale
RaToya GIIMer........cccovvirieiieieieeieseeeeeeeee e Jackson
Judge Jim Greenlee..........cooeeiieieiieienieeeee e Oxford
Ben Griffith ......cocoooiiiiiiiiiiee Oxford
Judge Tiffany Grove.........ccoceeoeneereniecieeeeceeeene. Jackson
Eugene M. HarloW .........cccoecveviieieniieiecieie e Laurel
Renee Harrison Berry ......cccooceevevieiineieniece, Hazlehurst
Leyser Hayes ......ooceeiiiiiiiiiiiiiiiiieeeeectc e Jackson
Taylor HECK .....covoiiiieieeeeeeee e Senatobia
F. Ewin Henson IIT.......cccooviiiiniinininiincncn Greenwood
Jennifer Ingram Johnson..........ccccooceeeeniencieennnen. Hattiesburg
Robert JOILy .....ooveiieiiiieieeeeeeeee e University
Walker W. Jones, IT1 ......ccooviiiiiiiiiiiiiieeeeeeceeeee e Jackson
Judge Winston Kidd........cccceeevenieciininiiieieeeeeeenee, Jackson
Adam Kilgore.......cooveiviiiiiiiieiieeeeeee e Jackson
Parker KINe .....ccccocevirinininiiieieciccececseee e Oxford
Penny LawsSon ......ccoooeeviiiinieieiieeeeeeeee e Vicksburg
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Maureen McDonald ........c.ccoceveveieniininiiciincncee, Jackson
Nicole McLaughlin .........cccoovrieniiienieereeeeee Tupelo
Larry Moffett .....occvevvieiieieieeeeecetee e Oxford
Steve Montagnet I ..o, Ridgeland
William MYETS .....oovvieeieiieiieiieieieeeeee e Hernando
Jody Neyman ........ccccoeoeeiiiieiieiieeeeeeee e, Hernando
Richard Noble ........cccoveviereneieiiicecceen Indianola
Judge Troy Odom.......ccoeeeiieienieieeee e, Flowood
CO OldMIXON.....ccuveiiieieiieiieieeieieereie e sie e e Poplarville
Beth Orlansky ........ooeeiiieiinieeeee e Jackson
Steve Orlansky ..........ccevveveerierieniee e Jackson
Lanny Pace .......ccoooueiieiiiieicieeeee e Jackson
Judge Michael Parker............cccoovevivienieiieienieene Hattiesburg
Ben Pilazza, Jr....c..ooooiiiiiiiiieeee e Jackson
Randy Pierce ........ccoovvvviiiieiinieiecieeeeeeee e University
Crymes Pittman...........ccooeeviririinieiee e Jackson
Judge John Price ......cccovvieviieieiieieeceeee e Magnolia
Steve Rosenblatt..........coocoviiiiiiiiineeeceeee, Ridgeland
JONN ROUSE ....cveiiiiiiiiiciciecee e Jackson
Chad Russell ......coooeiuiiiiieieeeeee e Jackson
IMISSYE SCOtE..uviririieiieieiieie ettt se e Jackson
Catherine Servati.........ccoeeeieiesiieiene e Tupelo
Bob Smith .....ccoovvieiieiiieeeee e, Ocean Springs
Dellwyn Smith .....coooiiiiii e Jackson
Rhea Tannehill..........ccocoviriiinininieneeeeeecee Oxford
Gray TOIISON .....eeveiiiiiiiieiieiee et Oxford
Jeremy Vanderloo ...........ccoecvevieiinieniinieieceeie e Jackson
Leonard Van Slyke, Jr.......cccovieiiniiiieeeceee, Jackson
Judge George Ward...........cccoeveienieienieieceee e Natchez
Paul Watkins.........cooeeoiiieieieceiee et Oxford
Rebecca Wiggs.....covvivviiiieiiriieieeieeeceie e Jackson
Juan Henry Williams.........cccoooeeiiniininiinieeceeee Memphis
Margaret Williams..........ccoeevevievienienienieieeeenee e Jackson
Tommy WiIlliams .......ccceeiiriinieiiieerceeeee e, Ridgeland
Marcus WilSOm .......coevuerierienienieieieieceeececeesese e Jackson
Tom Womble ........coooiiiiiiiiiieee e, Batesville
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21st Annual
James O. Dukes
Law School

Professionalism Orientation Program
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James O. Dukes Law School Professionalism Orientation Program
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Kaelyn Mack
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Access to Justice Committee Bench-Bar Liaison Committee

— | T
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Professionalism Committee
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SAVE THE DATE

The Eighth Annual Mary Libby Payne Lecture on
Christianity and the Law
December 4, 2019
11:30 a.m.
Mississippi College School of Law Student Center

Featuring:
Stan Buckley
Executive Director of But God Ministries

About Stan Buckley:

Stan is the founder and Executive Director of But God Ministries and formerly served as Senior
Pastor of three churches over a 16 year period. In addition, he practiced law in Hattiesburg, MS
for four years before becoming a pastor in 1995. His education includes degrees from the Universi-
ty of Southern Mississippi (B.S. 1988), Mississippi College School of Law (J.D. 1991), and New
Orleans Baptist Theological Seminary (M.Div. 1998, D.Min. 2009). Stan has been married to Jewell
since 1989 and they have twin sons (1993) and a daughter (1996).

History of the Mary Libby Payne Endowed
Lectureship on Christianity and the Law

Mary Libby Payne served not only as the first Dean of Mississippi College School
of Law but she was also elected as one of the first members of the Mississippi
Court of Appeals. A long time member of the faculty of MC Law, she established
the Christian Legal Society chapter at the law school. The Mary Libby Payne
Lecture Series on Christianity and the Law was established in 2012.




The Mississippi Bar Receives Harrison Tweed Award

from American Bar Association

The Mississippi Bar has been selected
to receive the ABA’s 2019 Harrison Tweed
Award. This award is given on behalf of
the American Bar Association Standing
Committee on Legal Aid and Indigent
Defendants and the National Legal Aid
and Defender Association. The award rec-
ognizes bar associations that have made
extraordinary efforts to improve civil
legal services or indigent defense services
available to people living in poverty in
their communities.

The award was presented to the
Mississippi Bar President, Pat Bennett,
at the August 9" meeting of the American
Bar Association in San Francisco,
California.

Mississippi Bar President Pat Bennett
stated, “I am elated that The Mississippi
Bar has been named the recipient of the
Harrison Tweed Award. The award rec-
ognizes our bar association for making
extraordinary efforts to improve legal
services to people living in poverty. In
2018-2019, members of the bar and judi-
ciary made an extraordinary effort to
sponsor legal clinics and work to improve
access to justice for so many families and
marginalized and disenfranchised mem-
bers in every county in Mississippi. We
performed pro bono legal services to
ensure access to justice for persons who
would not otherwise have access to the
courts. The Mississippi Bar is working
to transform lives and our communities
throughout the entire State.”

In 2018, over 450 Mississippi law-
yers provided over 1,300 hours of free
legal services to 850 Mississippians in
need. Legal clinic events were organized
and supported by the Mississippi Access
to Justice Commission, chancellors and
their staffs in every judicial district in the
state, the Mississippi Volunteer Lawyers
Project, Legal Services offices, local bar
associations, and volunteer lawyers. The
statewide pro se initiative began with a
challenge from the then Chief Justice
of the Mississippi Supreme Court, Bill
Waller, to all chancellors and members
of The Mississippi Bar to help pro se
litigants in every chancery court district.

The Mississippi Lawyer

Harrison Tweed award presentation at ABA meeting — The Mississippi Bar President, Pat
Bennett, (pictured center) receiving the Harrison Tweed Award on behalf of The Missis-
sippi Bar at the August Annual Meeting of the American Bar Association. The co-sponsors
of the award are Radhika M. Singh, Chief, Civil Legal Services, National Legal Aid &
Defender Association (NLADA) and Theodore Howard, Chair, ABA Standing Committee
on Legal Aid and Indigent Defendants (SCLAID).

Volunteer attorneys provided free legal
advice and/or limited assistance to pro se
litigants in the areas of divorce, custody,
emancipation, name changes, guardian-
ships, expungements, and simple estate
planning.

Joy Phillips, past Mississippi Bar
President and past Co-Chair of the
Mississippi Access to Justice Commission,
stated, “to see its work come to this point
where it was carried out at a local level in
every judicial district in our state in the
course of a year is inspiring. This is an
extraordinary delivery of legal services to
the citizens of the State.”

Incoming Mississippi Bar President
Amanda Tollison stated, “When more
than 850 people living in poverty in
Mississippi are granted guardianships,
are awarded custody or adopt a child,
have visitation and child support issues

resolved, obtain wills or emancipations
— that is cause for celebration, and the
450-plus lawyers and judges who vol-
unteered to provide over 1,300 hours of
free legal services should be recognized.
That is why I was pleased to nominate the
Mississippi Bar for the Harrison Tweed
Award. The Statewide Legal Clinic
Events initiated by the Mississippi Access
to Justice Commission, supported by the
Mississippi Supreme Court, coordinated
by chancellors in every judicial district in
the state, and staffed by volunteer mem-
bers of the Mississippi Bar and law stu-
dents from both law schools expanded the
delivery of civil legal services to those in
need and helped make progress in closing
the access to justice gap in Mississippi.”
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LAW SCHOOL NEWS

LL.M. Programs at Mississippi College School of Law

Africa, Brazil and Liberia.

In addition to the traditional J.D.
degree, MC Law offers an LL.M. (Master
of Laws) for lawyers who wish to gain
expertise in a specialized field of law.
An LL.M. is an internationally recog-
nized postgraduate law degree that gener-
ally takes one year to complete. MC Law
offers several post-J.D. degree programs,
including a nationally recognized LL.M.
program for foreign-educated lawyers.

In June of 2019, the American Bar
Association granted its acquiescence to
MC Law’s most recent LL.M. program,
the Military & Veteran’s LL.M. degree.
The law school designed this special-
ized program in association with a board
of federal judges, law professors and
prominent Judge Advocates from all mili-
tary services. This LL.M. is designed
for working professionals in the Reserve

MC Law first group of foreign LL.M. students in 2013 included students from South

Component or aspiring applicants to the
Judge Advocate Generals’ Corps and will
launch in the spring of 2020.

This newest program will join the four
LL.M. degrees currently offered at MC
Law. The Traditional (General) LL.M.
allows lawyers to craft a unique academic
plan in a specialized subject matter, such
as intellectual property/cyber law, health
law, civil law, international law, business/
corporate law, criminal law, or human and
civil rights. The Advocacy LL.M. focuses
on hands-on practical training and skills
development for lawyers who wish to
improve their advocacy skills. Lawyers
wishing to study abroad can do so through
MC Law’s International & European Law
Studies LL.M., which includes a semester
of study at Lille Catholique University of
France.

In the summer of 2018, Senator Roger Wicker met with LL.M. students, including stu-
dents in the general LL.M., International & European Law Studies LL.M., American
Legal Studies LL.M. programs, and an exchange student from Slovenia.
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Now in its sixth year of operation,
the LL.M. in American Legal Studies
prepares foreign-trained lawyers to pass
a U.S. bar exam. The program includes
a summer immersion class that intro-
duces foreign attorneys to the U.S. legal
system and includes on-site instruc-
tion in Washington, D.C. In 2019, The
International Jurist magazine named MC
Law’s American Legal Studies LL.M.
as an “A+” rating for value and overall
law school experience and as an “A”
for career opportunities. Participating
students range from seasoned practic-
ing lawyers from foreign countries to
recent graduate students of foreign uni-
versities. No matter the stage of their
legal career, these students work closely
with Professor Richard Meyer, MC Law’s
Director of LL.M. programs, who serves
as a personal mentor to students enrolled
in the LL.M. programs. H

SAVE THE DATE

The 8th Annual
Mary Libby Payne
Lecture
on
Christianity and
the Law

December 4, 2019
11:30 a.m.

Mississippi College
School of Law
Center

featuring
Stan Buckley
Executive Director
of
But God Ministries
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LAW SCHOOL NEWS

University of Mississippi Law School

Butler Snow Lecturer and Professor of o~
Law at UM Mercer Bullard has been
selected to serve on the Independent Task
Force on Enforcement for the Certified
Financial Planner Board of Standards.

UM Law's incoming class of 2022 has 159 students from 66 undergraduate institutions
Best REgiﬂﬂH' in 25 states.

Lwyem
Color
Larwr Schools for Black Students

BLux STupasT's
Guine o Law
Scnoois & Finss

UM Law was recently named a Best
Regional Law School for Black Students
by Lawyers of Colors Black Student'’s
Guide to Law Schools and Firms.

LY wﬁ-r_ In September, the UM sponsored a trip to Sumner, Mississippi for law students and
3 ﬁ__-_ L f F ]
1A

undergraduates to visit the courthouse where the Emmett Till murder trial took place.
Students also visited the Emmett Till Interpretive Center to understand more about the
history and significance of Till.

T

==

UM Law alumna Kimberly Russell has
assisted Mississippi Supreme Court Jus-
tice Dawn Beam (also a UM Law alumna)
in the implementation of the Family First
Initiative of the Commission on Children's
Justice. Russell began serving on Beam's The UM School of Law and School of Business have collaborated to launch a concurrent
staff in 2018 to help write memos, analyze — J.D./MBA program. Students in the program have the option to complete both degrees in
the law and offer advisement. a total of three years.
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Alexander A. Alston, Jr

Alexander A. Alston, Jr, 82, of Jackson, died June 1, 2019. A
graduate of the University of Mississippi School of Law, he was
admitted to practice in 1964. He spent three years in the Marine
Corp as a Marine Captain. During his legal career, he was a
member of the American College of Trial Lawyers and American
Board of Trial Advocates. He was elected President of The
Mississippi Bar in 1991 - 1992. Alston received the John Minor
Wisdom Award for Public Service and Professionalism Award and
the American Bar Association’s Pro Bono Public Service Award.
He became a Scout Master in Jackson for Troop 302. After twenty
years of service he was honored with the Council’s highest honor,
Silver Beaver Award. He was a supporter of Stewpot Community
Services being a board member and in 1997 the Board President.
He was an advocate for the Mississippi Natural Science Museum
and was President of their foundation. He was also trained and
volunteered for the Mississippi Crisis Line. He co-authored the
book, Devil’s Sanctuary.

|

Thad Cochran

Thad Cochran, 81, of Oxford, died May 30, 2019. A graduate
of the University of Mississippi School of Law, he was admit-
ted to practice in 1965. Cochran was a longtime U.S. Senator.
When Cochran stepped down from the U.S. Senate last year due
to health concerns, he was celebrated by Senate colleagues, con-
stituents, and friends as one of the last exemplars of reserve and
acumen in the Congress, earning the title “the Quiet Persuader”
from Time magazine in their 2006 story on Cochran as one of the
Ten Best Senators. His willingness to work across the aisle and
commitment to making headway rather than headlines consis-
tently characterized his forty-five years of Congressional service.
Cochran was an Eagle Scout. He served on the USS MACON
prior to entering law school. After graduating law school, he
joined the firm of Watkins & Eager, making partner in under three
years. During that time, he served as chairman of the Mississippi
Law Institute, lawyer’s chairman for the Heart Fund and United
Givers Fund, president of the Young Lawyers Division of The
Mississippi Bar, board member of the Jackson Rotary Club, and
chairman of the Legal Services program of the Jackson Junior
Bar. Cochran became involved in local and statewide campaigns
for various candidates and ultimately served as executive direc-
tor of Mississippi Citizens for Nixon-Agnew in 1968. Four years
later, Cochran was elected to the U.S. House of Representatives,
representing the Fourth District of the state. In 1978, Cochran suc-
cessfully ran for the U.S. Senate, becoming the first Republican in
over 100 years to win statewide election in Mississippi. He served
as chairman of the Appropriations Committee.

-
Albert H. Dickens, Jr

Albert H. Dickens, Jr, 93, of Jackson, died May 23, 2019. A
graduate of the University of Mississippi School of Law, he was
admitted to practice in 1952. He joined the US Navy, serving in
the South Pacific from 1943-1945. After obtaining his law degree
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he worked for USF&G and Allstate Insurance Company. Then,
Albert opened and operated his own law practice in Jackson for
close to 40 years. Dickens was a long-term member and greeter
at Christ United Methodist Church. He was a member of the
North Exchange Club. He served as President and received the
Exchangeitte of the Year Award for his outstanding contributions.
|

Lester G. Fant, III

Lester G. Fant, III, 78, of Washington, DC, died May 19, 2019.
A graduate of Harvard Law School, he was admitted to practice
in 1966. A native of Holly Springs, Mississippi, Fant spent most
of his adult life in Washington, D.C. He was on active duty
in the U.S. Marine Corps from 1966-69, rising to the rank of
captain and earning a Navy Achievement Medal for his service.
Fant was Chairman of Galway Partners and Tow-Path Partners,
LLC and their predecessor specialty finance companies that he
founded in 1999. He was founder and Managing Director of
Arena Investments. Highlights of his legal career include ten-
ures as a partner at Cohen & Uretz and Sidley & Austin, where
he sat on the executive committee, and as in-house counsel
for Cassidy and Associates. Fant was an adjunct professor at
Georgetown University Law Center for 18 years while he prac-
ticed law, teaching an advanced course in corporate taxation and
ethics in the graduate program. He was awarded the American
Bar Association Award for Professional Merit. He served on
the Visiting Committee of the College of Arts and Sciences
at Vanderbilt University and on the Dean’s Advisory Board at
Harvard Law School. He was a Trustee of Sidwell Friends School
and Aidan Montessori School. He was Chairman of the Fudan
Foundation, which supports the Center for American Studies
at Fudan University in Shanghai, China. Fant was Chairman
Emeritus of President Lincoln’s Cottage. He served on the Board
and as Chairman the Civil War Trust (now American Battlefield
Trust). He served on the Board of the National Trust for Historic
Preservation. Ruff sat on the Advisory Board of the Partnership
for Responsible Growth. Ruff was a member of Foundry United
Methodist Church and attended St. Alban’s Episcopal Church.

.
Preston H. Gough, Jr

Preston H. Gough, Jr, 68, of Ridgeland, died August §, 2019. A
graduate of Mississippi College School of Law, he was admitted
to practice in 1978. After law school, Gough continued working
for EW. Williams Agency, Inc. and in 1981 joined Southern Cross
Underwriters, Inc. He was elected President of the company in
1982. In 2003, Southern Cross was sold to BB&T/CRC. Gough
remained Chairman of the Underwriting Division of the CRC
Wholesale Group and was planning to retire at the end of the year.
|

William G. Gragson, Jr

William G. Gragson, Jr, 76, of Lake Charles, LA, died April 13,
2019. A graduate of the University of Mississippi School of Law,
he was admitted to practice in 1968.
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Joshua Green

Joshua Green, 96, of Jackson, died August 11, 2019. A graduate
of Vanderbilt University Law School, he was admitted to practice
in 1949. Green was a lifelong member of St. Andrews Episcopal
Church, where he sang in the Boys’ Choir for six years. During
WWII, he served from 1943-1946 in the U.S. Army in Panama.
After law school, Green returned to Jackson where he practiced
law from 1949 until his retirement in 2015. He joined the family
firm founded by his grandfather in 1874, now Green, Cheney
& Hughes, LLP. Green served as president of the Mississippi
Art Association and the Jackson Civic Arts Council, Inc. As an
avid sailor, he served as Commodore of the Jackson Yacht Club
the year the Club House was built. He was also a trustee of St.
Andrews Day School.

Michael K. Henry

Michael K. Henry, 65, of Franklin, TN died June 25, 2019. A
graduate of the University of Mississippi School of Law, he was
admitted to practice in 1980. He was an acting Principal for
Compass Compliance Services, LLC. He was an active member
of the Church at Woodbine and the Tennessee Bar.

Jay L. Jernigan

Jay L. Jernigan, 65, of Hattiesburg, died August 14, 2019. A
graduate of the University of Mississippi School of Law, he was
admitted to practice in 1979.

William B. Kirksey

William B. Kirksey, 67, of Brandon, died May 11, 2019. A gradu-
ate of the Jackson School of Law, he was admitted to practice in
1976. Kirksey was an Eagle Scout. After law school, he practiced
law in Batesville until he came to Jackson in April of 1977 and
commenced his practice with Alvin M. Binder. He was board
certified as a Criminal Trial advocate and practiced criminal
law for forty-two years. He was the only National Trial Board
Certified Criminal Defense Attorney in the state of Mississippi.
He was recognized by the Mississippi Association of Justice by
being awarded a lifetime achievement award and by an honorary
Master of Laws Degree from Mississippi College School of Law.
During his years in Jackson he also served as an adjunct professor
at Hinds Jr. College and Mississippi College School of Law. He
was an Honorary Member of The Blue Knights and a representa-
tive for the Police Benevolent Association.

C. E. McRoberts, Jr

C. E. McRoberts, Jr, 86, of Jackson, died July 4, 2019. A
graduate of the University of Mississippi School of Law, he was
admitted to practice in 1958. He was called to active duty in
the United States Army where he was stationed at Fort Devens,
Massachusetts, Pine Camp (Fort Drum), New York and Taejon,
Korea. He separated from the service in 1952. He was a recipient
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of the Ole Miss Law School Alumnus of the Year Award; and to
have served as the founding chairman of The Lamar Order and
as president of the University of Mississippi Law School Alumni
Association. McRoberts was a member of First Presbyterian
Church and served as a Deacon and as Ruling Elder. He also
served as a Trustee of the Presbyterian Church of America (PCA)
Foundation and as a Moderator of Mississippi Valley Presbytery
of the PCA. He practiced law in Jackson for 40 years, retiring in
1998 from Butler, Snow, O’Mara, Stevens & Cannada, PLLC.
He was a Fellow in the Mississippi Bar Foundation and served
as the founding president of Mississippi Bar Legal Services,
Inc. McRoberts was active in the civic affairs of Jackson having
served as the president/chairman of the board of Hinds County
Ole Miss Alumni Association, Downtown YMCA, Jackson
Preparatory School, and Capitol Investors, Inc. He also served
on the boards of Metropolitan YMCA, University of Mississippi
Foundation, Central Mississippi Legal Services Corporation,
First Presbyterian Day School and River Hills Tennis Club.

|

Richard A. Montague, Jr

Richard A. Montague, Jr, 65, of Jackson, died May 18, 2019. A
graduate of Vanderbilt University Law School, he was admitted
to practice in 1980. Montague practiced bankruptcy law for many
years at Wells, Moore, Simmons and Hubbard and more recently
at Phelps Dunbar. During his law career, he served as Chair of
the Mississippi Bar’s Lawyers and Judges Assistance Committee,
President of the Capital Area Bar Association, Editor of the Hinds
County Bar Association Newsletter, and was a member of the
Mississippi Bankruptcy Conference and American Bankruptcy
Institute. He was also active in service to the community, pre-
dominantly through Northminster Baptist Church and Habitat for
Humanity, where he served as President in 1996-1997. He was a
Sunday school teacher for 5th and 6th graders at Northminster
Baptist Church for over 25 years. He preached monthly as a lay
minister at Castlewoods Place, a senior living community.

|

Sheila K. Nicholson

Sheila K. Nicholson, 57, of Cape Coral, FL, died June 12, 2019.
A graduate of Stetson University College of Law, she was admit-
ted to practice in 2004.
|
Lloyd G. Spivey, Jr

Lloyd G. Spivey, Jr, 84, of Canton, died June 10, 2019. A gradu-
ate of the University of Mississippi School of Law, he was admit-
ted to practice in 1963. Spivey received his commission as a 2nd
Lieutenant in the United States Marine Corps and was stationed
in Quantico, Virginia. At the end of his military commitment
Spivey returned to complete Law School, and in 1963 moved
back home to Canton to practice law in his father’s firm; Ray,
Spivey & Cain. Lloyd eventually started his own firm focusing
primarily on oil and gas opportunities throughout the Southeast.

Continued on next page
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In 1996, Lloyd and his son, Danny, joined forces to form the
Spivey & Spivey Law Firm, which Lloyd engaged in until his
death. In addition to his oil and gas and legal work, Spivey found-
ed Diamond Energy Corporation and Rainbow Development.
Spivey was a life-long member of Grace Episcopal Church in
Canton. He was also a member of the Rotary Club. Spivey was
involved with the Boy Scouts of America where he received the
Silver Beaver Award.

W. Scott Welch, III

Scotty Welch, 79, of Madison, died June 14, 2019. A graduate
of the University of Mississippi School of Law, he was admitted
to practice in 1964. He served three years in the United States
Air Force, as Assistant Staff Judge Advocate at Vandenberg Air
Force Base. He was a past President of The Mississippi Bar, a
past National President of the American Board of Trial Advocates
(ABOTA) and of the Foundation. He received the 2012 Mississippi
Defense Lawyers Association Lifetime Achievement Award, the
2014 Lifetime Achievement Award from The Mississippi Bar,
and the 2016 Professionalism Award from the Capital Area Bar
Association. He also won the 2016 Edmund S. Muskie Pro Bono
Award. He was a member of Northminister Baptist Church.

IN MEMORIAM

David A. Yost

David A. Yost, 86, of Meridian, died June 21, 2019. A graduate
of Mississippi College School of Law, he was admitted to prac-
tice in 1983. Yost was a 25-year veteran of the U.S. Navy, where
he served as Naval Aviator. Yost was a Vietnam veteran, having
flown dozens of combat missions and serving aboard the USS
Oriskany, the USS Ranger, and the USS Bon Homme Richard.
Following his naval service, Yost trained both Navy and Marine
pilots for many years as a civilian flight instructor. He practiced
law in Meridian for 18 years, representing the US Department
of Housing and Urban Development and East Mississippi Legal
Services Corporation. He was a lifetime member of the VFW and
a member of the Military Officers Assoc. of America, Meridian
Area Chapter. Yost was a member of Trinity Lutheran Church
since 1971. The City of Meridian honored Yost by proclaiming
December 1, 2011 as “Dave Yost Day” in appreciation of his 60
plus years of service to our country.

2019 Supplement

Now Available
DAMAGES LAW FOR

MISSISSIPF] TRIAL PRAUTICE

JON O, CUKCL W

willird by
KATIY K, SMIT100

IF YOUR CASE INVOLVES DAMAGES...

THE MOST IMPORTANT
BOOK YOU CAN OWN.

¢ Reports on more than 350
million-dollar jury verdicts in Mississippi.

AVAILABLE AT AMAZON.COM OR SEND CHECK TO:
SCRANTON PUBLISHING, LLC | P. 0. BOX 16807 | JACKSON, MS 39236-6807
BOOK W/SUPPLEMENT $345 | SUPPLEMENT ONLY $50
FOR MORE INFORMATION: FAX 601-366-1052 | CALL 601-366-1106 | EMAIL TRIALDAMAGES@GMAIL.COM

e Addresses tort reform legislation
* Includes detailed treatment of punitive damages

= Contains analysis of Personal Injury,
Emotional Distress, and Wrongful Death Damages

» Presents chapters on additur and remittitur with
citation of inadequate, and excessive, verdicts

* Discusses appellate trealment of jury instructions
and includes separate chapters on Jury Instructions
and suggested Damages Instructions
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LAWYERS HELPING LAWYERS

Procrastination Problems

As I sit here today, I have procrastinat-
ed writing this article. The soft deadline
has already passed, and the hard dead-
line is looming. Writer’s block is what I
have blamed it on, not knowing what to
write about and staring at a blank page
on a computer screen. Procrastination is
an interesting phenomenon. It relieves
stress in the short term because you allow
yourself to focus on non-stress related
items, but it ultimately causes ten-fold the
amount of stress by pressing up against
the deadline, leaving no time for a poten-
tial crisis to occur — which inevitably
does occur. Procrastination seems benign,
but it can cause serious productivity and
career issues.

When delving into the research regard-
ing procrastination, I found an article by
Eric Jaffe called “Why Wait? the Science
Behind Procrastination.” Jaffe discusses
how procrastination is far more than just
putting things off until tomorrow and con-
siderably more than a time-management
issue. He breaks down procrastination
into acts of procrastination and chronic
procrastinators. Chronic procrastination
can have long term detrimental effects.
It can cause a negative thought feedback
loop which can lead to lower productiv-
ity. Lower productivity leads to negative
self-talk, and so on... Jaffe interviewed
several psychologists within the article.
One psychologist, Dr. Ferrari, suggested
that “telling a chronic procrastinator to
just do it would be like telling someone
who is depressed to get happy.” It is not
going to happen.

But what about in the legal world? Is
procrastination an issue? Lawyers learn
in law school to be deadline driven, then
continue to practice in this manner as
counsel. This can cause relational prob-
lems with clients as well as opposing
counsel. Other reasons attorneys may
procrastinate is the work is extremely
difficult, demanding and time sensi-
tive. Unless the attorney is doing rela-
tively routine work that he does on a regu-
lar basis, having to sort through obscure
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By Dr. Jessica Cole

legal issues and deal with difficult clients
can cause the attorney to delay working
on the more difficult cases. Lawyers may
think they have to take every client that
calls or comes in the door. In doing so,
they create a backlog of work and tend
to procrastinate on the more time-con-
suming cases. Lastly, lawyers constantly
work on business development more than
business management. This creates the
same backlog causing lawyers to resort to
procrastination. One attorney that I spoke

The initial step
to working on
procrastination is
figuring out the thoughts
behind the anxiety.

If you find yourself
procrastinating, you
may want to listen to

what your thoughts

are about the work.

with suggested turning away business if
it is going to keep you from taking care
of your existing clients and focusing on
business management to generate more
revenue and increase client satisfaction.
In a CLE article for the Texas Bar
Association, Mark Murray cites the num-
ber-two reason clients file a complaint
against an attorney is “failure to work on
the matter.” He notes that “procrastinating
on prosecuting a claim or a defense is a
mistake.” Procrastination can lead to a
step toward losing your license to practice
—not so benign.
Kara Loewenentheil, former litiga-
tor turned certified coach, stated in her

2017 article “One and Done: How to
Stop Procrastinating,” that every lawyer
she knows procrastinates. She says law-
yers are deadline-driven, but during non-
deadline times, they are procrastinators.
Loewentheil’s perspective is that lawyers
procrastinate because the work makes
you anxious. Then, when the deadline gets
closer, it is the deadline that makes you
more anxious than the work, so you try
to get the work done to beat the deadline.

The initial step to working on pro-
crastination is figuring out the thoughts
behind the anxiety. If you find yourself
procrastinating, you may want to listen to
what your thoughts are about the work.
One reason you may feel anxious about
the work is you think you are not going
to do it perfectly or do not have time to
do a good job. Loewentheil’s hypothesis
is if you can change the negative thoughts
around the work, this will help with pro-
crastination. For example, if you think to
yourself, “I do not know how to do X,”
this will cause anxiety and you will put
if off until later. What happens if you
change that thought to, “I have never
done this before, but I have done many
things well the first time”? Taking the
negativity out of the thought makes it less
anxiety producing. Replacing the nega-
tive thought to a more positive or neutral
thought may stop the negative feedback
loop of procrastination.

Next time you find yourself putting
something off, ask yourself what is the
thought behind it. Think of an alternative
to that thought and practice changing it in
your mind. Let me know how it goes!

Lawyers Support Groups: Oxford,
Jackson, and Gulfport. Call LJAP for
more information 601-948-4475. W

For Confidential Help Call
The Lawyers and Judges
Assistance Program.

1.800.593.9777
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CLE

Calendar of Events

The following live programs have been approved by the Mississippi Commission on Continuing Legal Education. This list is not
all-inclusive. For information regarding other programs, including teleconferences and online programs, contact Tracy Graves, CLE
Administrator at (601) 576-4622 or 1-800-441-8724, or check out our website, www.mssc.state.ms.us. Mississippi now approves
online programs for CLE credit. For a list of approved courses, check the Calendar of Events on our website. For information on the
approval process for these programs, please see Regulations 3.3 and 4.10 posted under the CLE Rules on our website or contact Tracy

Graves at the numbers listed above.

SEPTEMBER
27 Barristers Educational Services
“Recent Developments in MS

Law.” 6.0 credits (includes ethics).
Ridgeland, MS, Embassy Suites.
Contact 1-800-874-8556.

27 MS Bar “Bridge the Gap: Rule 3 —
New Lawyer Program.” 6.0 credits
(includes 3.0 ethics). Jackson, MS,
MS Sports Hall of Fame. Contact
601-355-9226, Rene Garner.

27 UM CLE “Last Chance CLE.” 6.0
credits (includes ethics). Jackson,
MS, Hilton Hotel. Contact 662-915-
1354,

27 US District Court/Northern District
of Mississippi “Bench and Bar CLE
Seminar/The Rule of Law.” 4.0
credits (includes ethics). Oxford,
MS. Contact 662-281-3029, Gina
Kilgore.

30 Barristers Educational Services
“Top 10 New Developments in
Law Practice for 2019.” 6.0 credits
(includes ethics). Jackson, MS, MS
Sports Hall of Fame. Contact 1-800-
874-8556.

OCTOBER

10-11 MC School of Law “New Lawyer
Training Fall 2019.” 12.0 credits
(includes 6.0 ethics). Jackson, MS,
MC School of Law. Contact 601-
925-7107, Tina Burroughs.

18 UM CLE “The Cutting Edge of
Conservatorships & Guardianships:
The NEW_ GAP Act and Other
Practical Considerations.” 6.0 cred-
its (includes ethics). Ridgeland, MS,
Embassy Suites. Contact 662-915-
1354.

NOVEMBER

1 MC School of Law “Guardian Ad
Litem & Child Advoacy.” 6.0 credits
(includes ethics). Jackson, MS, MC
School of Law. Contact 601-925-
7107, Tina Burroughs.

1 MS Bar “Bridge the Gap: Rule 3 —
New Lawyer Program.” 6.0 credits
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(includes 3.0 ethics). Oxford, MS,
Oxford Conference Center. Contact
601-355-9226, Rene Garner.

1 UM CLE “DUI Defenders
Conference.” 6.0 credits (includes
ethics). Flowood, MS, Hilton Garden
Inn. Contact 662-915-1354.

8 UM-CLE “Mid-South Conference
on Estate Planning.” 6.0 credits
(includes ethics). Memphis, TN,
Doubletree by Hilton. Contact 662-
915-1354.

19-20 NBI “Estate ~ Planning &
Administration: The Complete
Guide.”  12.0 credits (includes
ethics). Pearl, MS, Courtyard by
Marriott Airport. Contact 715-833-
3940.

DECEMBER

9-10 UM CLE “CLE by the Hour,
Memphis.” 12.0 credits (includes 2.0
ethics). Memphis, TN, Hilton Hotel.
Contact 662-915-1354.

JANUARY

16 UM CLE “MS Municipal Attorneys
Assn (MMA) Winter Conference.”
6.0 credits (includes ethics). Jackson,
MS, Hilton Jackson. Contact 662-
915-1354.

17 UM CLE “Workers” Compensation
Law CLE Seminar” 6.0 cred-
its (includes ethics). Jackson, MS,
Hilton Jackson. Contact 662-915-
1354.

FEBRUARY

7 UM CLE “Mid-South Conference
on Bankruptcy Law.” 6.0 credits
(includes ethics). Memphis, TN,
Hilton Hotel. Contact 662-915-1354.

MARCH

6 UM CLE “21* Annual Guardian Ad
Litem Certification CLE.” 6.0 cred-
its (includes ethics). Ridgeland, MS,
Embassy Suites. Contact 662-915-
1354,

MAY

1 MS Bar “Bridge the Gap: Rule 3 —
New Lawyer Program.” 6.0 credits
(includes 3.0 ethics). Jackson, MS,
MS Sports Hall of Fame. Contact
601-355-9226, Rene Garner.

JUNE

5 MS Bar “Bridge the Gap: Rule 3
— New Lawyer Program.” 6.0 cred-
its (includes 3.0 ethics). Biloxi,
MS, Biloxi Lighthouse and Visitors
Center. Contact 601-355-9226, Rene
Garner.

19GINS

Professional Headshofts in our Ridgeland Studio or on Location
Also Family Portraits, Events, Product

601.853.3273 * wigginsphoto.com

hydesboroyd
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DAVIS & CRUMP, P.C.
is pleased to announce that
TREVOR B. ROCKSTAD
has become a shareholder in the firm.

Mark W. Davis
Martin D. Crump
Trevor B. Rockstad
Robert D. Cain, Jr.
Gerald J. Waltman Il
Taylor S. Hardenstein

2601 14th Street Telephone: 228-863-6000
Gulfport, Mississippi 39501 www.daviscrump.com

Attorneys licensed in Alabama, California,
District of Columbia, Florida, Illinois, Louisiana,
Massachusetts, Mississippi, Missouri, Montana,

New York, Pennsylvania, Tennessee, Texas

GLOVER, YOUNG, HAMMACK,
WALTON & SIMMONS, PLLC

is pleased to announce that
KACEY GUY BAILEY

has joined the firm as a member

William C. Hammack Kacey Guy Bailey
Ronnie L. Walton Matthew B. Watson
Hampton W. Glover, Il William W. Simmons

H. Wingfield Glover, Jr., Retired
Ralph E. Young, Jr., Retired

Jefferson Square Office Plaza Post Office Drawer 5514
1724A 23rd Avenue Meridian, Mississippi 39302-5514
Meridian, Mississippi39301 Telephone 601-693-1301

| s |
UPCHURCH & UPCHURCH, P.A.
is pleased to announce that
LEO J. CARMODY, JR.

has joined the firm, effective July 1, 2019
and the opening of its Oxford Office

Robert K. Upchurch David W. Upchurch’
John M. Mclntosh? Leo J. Carmody, Jr.?
Tupelo Office Oxford Office
141 S. Commerce Street, Suite B 2692 West OxfolLd loop
P.O. Drawer 2529 (38803) Suite 104
Tupelo, Mississippi 38804 Oxford, Mississippi 38655
Telephone: 662-260-6950 Telephone: 662-371-1922

www.upchurchpa.com

'Also admitted in North Carolina
2Also admitted in Tennessee
3Oxford Office

TAMMRA CASCIO & SANDY SANFORD
are pleased to announce the formation of

CASCIO SANFORD GOVERNMENT LAW GROUP

825 N. President Street
Jackson, Mississippi 39202
Telephone: 601-653-9295

tammra@csglg.com sandy@csglg.com
www.csglg.com

Specializing in Advocacy at All Levels of Government
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CLASSIFIED ADVERTISING

QUESTIONED DOCUMENT EXAMINER
Robert G. Foley
Forensic Document Examiner

1109 North 4th Street
Monroe, LA 71201

318-322-0661
www.robertgfoley.com
Scientific Examination of Handwriting, Type-
writing, Ink and Paper Analysis, Dating, Copies
and other Related Document Problems.
Diplomate: American Board of Forensic
Document Examiners, Inc.
Member: American Society of Questioned
Document Examiners
American Academy of Forensic Sciences
Education: BS, MS, MA, J.D.
Qualified and Experienced Expert Witness in
Federal, State, Municipal and Military Courts.

CERTIFIED PERSONAL
PROPERTY APPRAISERS

Qualified as Expert Witness, Certified, Bonded,
Insured, and Photo Docu-mented Appraisals for
Legal requirements. Divorce, acquisisions, insur-
ance, bankruptcy, IRS, courts. Household goods,
furniture, works of art, vehicles, trucks, vans,
boats, guns, antiques, jewelry, airplanes, atv’s,
paintings, rugs, furs, farm equipment, electronics,
appliances, restaurants, tractor trailers, business
inventories, construction, medical.
Nick Clark, CAGA
601-317-2536
Statewide Service - Court Approved

ESTATE ATTORNEYS
R.E. Auctions
Business Liquidations
Estate Sales
Certified Appraiser
Mississippi & Louisiana
Licensed * Bonded * Insured
Court Approved

Clark Auctions
Nick Clark RE Broker

601-317-2536
Nick@NickClarkAuctions.com

WANT TO PURCHASE MINERALS
AND OTHER OIL/GAS INTERESTS.

Send details to:
P.O. Box 13557  Denver, CO 80201

FEARLESS LAWYER WANTED

To represent adult ward in Mississippi contested
conservatorship with legal and other professional
malpractice issues present. Must be familiar with
GAP Act. Accounting skills, elder law, and con-
stitutional law experience a plus.

mslawyerwanted@gmail.com

STEVE ARLEAUX
COLD CASE DETECTIVE
601-253-5698 o Arleaux.1.1@att.net

Board Certified Forensic
Document Examiner

Full Service Forensic Document and Hand-
writing Laboratory; 35 yrs Crime Laboratory
Experience; Qualified as an Expert in Federal,
State, and Municipal Courts; Excellent turn around
time; Certified: American Board of Forensic
Document Examiners; Member: American
Society of Forensic Document Examiners,
American Academy of Forensic Sciences
Steven G. Drexler
Drexler Document Laboratory, LLC
Pelham, Alabama ¢ 205-685-9985

www.drexdoclab.com

EXPERT WITNESS
Premise Liability e Security Negligence
Police Practices & Policies
Former police chief with more than thirty-five
years of experience in law enforcement, correc-
tions and security available for consultation on
premise liability, security procedures, training and
police practices. Federal and state court qualified.
Robert L. Johnson, MPA
RL Johnson & Associates, LLC
P.O. Box 23122, Jackson, MS 39225
601-982-1177 e rljandassociates@aol.com

CONSTRUCTION &
ENGINEERING EXPERTS
Forensic engineering and investigative inspection
work for Commercial buildings, Residential, &
Industrial facilities.
¢ Construction delay damages
¢ Construction defects
o Structural issues
¢ Foundations, settlement
o Stucco & EIFS
o For Industrial Facilities, Commercial Buildings,
& Residental
o Electrical issues
¢ Plumbing & Piping Problems
¢ Air Conditioning Systems
o Fire & Explosion Assessments
* Roofing problems
¢ Flooding & Retention Ponds
¢ Engineering Standard of Care issues
¢ Radio & Television Towers
Contact:
Hal K. Cain, Principal Engineer
Cain and Associates Engineers
& Constructors, Inc.
Halkcain@aol.com
251.473.7781 » 251.689.8975

www.hkcain.com

CONSTRUCTION EXPERT

Over 40 years experience. Completed 100’s
of projects. Hands on in every aspect of con-
struction. Currently have residential and com-
mercial construction companies licensed and
operating in Mississippi. Will save you time and
money by helping develop your case; Consulting,
Testimony, Estimating, Cost analysis, Inspections
& Investigations. | have a mechanical engineering
background.

Experienced with
Accidents — Deaths, Slip & Fall
Defects & Disputes — Various kinds
Cost overruns & Over drawn jobs
Foundations — Expansive soils, Movements
Drainage — Foundation effect
Contract Disputes
Water intrusion — mold, rot
Have worked cases involving
Apartment complexes
Casinos
Convenience stores
Churches
Hospitals
Hotels
Restaurants
Residences
Contact: Jodie Morgan
J Morgan Consulting, LLC
PO Box 1303 Madison, MS 39130

601 856-2089 jmorganbuilder@aol.com
www.jodiemorgan.com

REFERENCES AVAILABLE

REAL ESTATE LAW, EXPERT WITNESS
& LITIGATION SUPPORT

Qualified in Federal & State Courts
Martindale-Hubbell - AV
Published Author ® Adjunct Prof. at MC LAW
K. F. BOACKLE
Attorney At Law — 39 years
607 Abbots Lane ¢ Ridgeland, MS 39157

601-856-1640
kboackle@realestatelaw-ms.com

www.realestatelaw-ms.com

INTERNATIONAL ATTORNEY
MS BAR MEMBER

Experience in 54 countries. Regulatory
Compliance, Manufacturing JVs, Licensing,
Establishing  Distributorships, Partnerships
and Sales & Marketing Operations. Seeking
Partnership, Corporate Position or Consultancy.
770-993-1732. GlobaLawyer@gmail.com

LUXURY HOME AVAILABLE
FOR SEC GAME RENTALS
88 LaRhonda Drive * Oxford, MS
Enjoy a hassle free visit for family & friends
in 3-bdrm, 2bth residence, 1.9 miles from the
University of Mississippi w/ easy access to
Downtown Square. Rent: $1950 per wknd (paid
in advance), Fri-Sundays. Modern traditional
décor sleeps 8. King master bed/bath suite, 2
queen bdrms w/bath, gourmet kitchen/bar, lvg
room w/ fireplace/vaulted ceilings, backyard
patio and grill, full-length, Southern front porch
with ceiling fans and office/internet.
Contact Vinnie Valentine
vinnievalentine@att.net or 662.801.1634.

66 Summer 2019

The Mississippi Lawyer



" INNOVATION
- L™ESGTANDARD

FASTCASE IS ONE OF THE PLANET’'S MOST
INNOVATIVE LEGAL RESEARCH SERVICES,
AND IT'S AVAILABLE FREE TO MEMBERS OF
THE MISSISSIPPI BAR.

LEARN MORE AT
WWW.MSBAR.ORG
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choose

We know you have a decision to make when it comes to selecting
a national agency-focused title insurance underwriter. But when
you know you want:

and you can find it all with one underwriter — the choice is clear.
Old Republic Title appreciates the opportunity to serve you.

Mississippi Valley Title

022 Highland Colomy Parkway. Suite 200 Ridgeland, MS
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